CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

oA 1930 of 1988

Naw Delhi, this thng%HL day of December, 1999
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Mre. Neelam Narang

Mr . Sanjay Arora
Mr . Prem Chandra
Me. Brij. Pal

Mr. Mano
Mr . PéFVEndra Pal! Singh

Mr. N.K. Tripathi

Mr. Vakil Ahmed
Mr. Dinesh Tiwari

Ms. Kiran Bala

Mr . Ravinder Kumar Bhati

sistant Public Prosecutors Covi. of
Dalhi.

ctnrate of Prosecution

ri Courts,

Mr. Virender Singh

S/o Shri Ghure Singh
R/0 9/35-34, Gali MNo.t,
Dharampura, ‘

Delhi-22.

Kr—



Syresh Chand

21 My |
3/0 Shri Harish Chand
B—2Q., Mata Wali Galt,
Delhi-24 Applicants
By Adwvocate Shri B.B. Raval
Versus
1. Government of NCT of Delhi

5. Sham Nath Marg,
Delhi-110 054

through

2. Shri R.K. Jain, DDO,
Directorate of Prosecution,
Government of NCT of Delhi
Tis Hazari Courts,
Delhi—-110 054. . .Respondents
Rv Advocate Mrs. Avnish Ahlawat.
0. A, 489/1998 .
Naresh Kumar Verma
S/0 Shri Ram Kumar VYerma
R/c H.Mo. 2302, Gautam Nagar,
New Delhi-110 048, . ...Applicant

1. Government of NCT of Delhi
5, Sham Nath Marg,
Delhi-110 054,
2 Director of Prosecution,
Government of NCT of Delhi
Prosecution Branch, Tis Hazari Courts,
Delhi-110 054,
3. The Rudget Officer/Additional Public
Prosecutor,
Head Quarter/Presecution Branch,
Tia Hazari
Dalhi-54, Respondents
By Advocate Mrs. Avnish Ahlawat.
ORDER
By Hon’ble Shri Kuldip Singh. Member (J)
By this common order we will bhe deciding
OAs - QA Neo. 1830/1998 and 0.A., No. 482/1288 as
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dacision in these cases is common In
ts wall as on law.
in briaf are that the applicants had
h Assistant Public Prosecutors in
osecution, Government of NCT of Delhi
At the time of filing of the O A,
made the following prayers in O.A,

respondents to

of salary and allowances along with increments to the
applicants o the bas of revised pay scales of
Rs . 8500-200-10500 w.e. . f, 1.1.1988

{BY -1t may be declared that the artificial
hreaks given by the respondents is illegal and arbitrary
and respondents may be ectied to ireat the entire perind
as pontinuous service and to pay the salary for the period
of breaks and other consequential benefits, allowances
etc

{C) Any other order or directions which this
Hon'ble Tribunal may be deemed fit and appropriate in the
facts and circumstan of the case may also he
passed/granted
3. In 0O.A, No 488/98, the applicant had prayed
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for the following reliefs:-

‘8Y direct the respondent No.1 io 3 to issue
desired certificates in prescribed format of UPSC that
applicant is a government servant as on closing dates .e.

13.3.1997 or any other particular date as desired by
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pay scale of applicant and other ad hoc appointees as per
orders of Government on recommendations of the 5th Pay
Commission allow annual increments with retrospective

other further order/orders which

2 9

this Hon'ble Tribunal may deem fit and broper under the
facts and circumstances of the case may also be passed in
favour of the applicant.

4 Originally the applicant in 0A No 489/Q38 had
claimed for issuing of certain certificates in a
prescribed form of Union Public Service Commission spo that



the selsction etc.  has taken place, so the prayer as
sought in paras (A) and (B) of 0A 489/98 has become
infructuous and we are not concerned with the same as
regularly selected Assistant Publ!ic Prosecutors have
replaced the Assistant Public Prosecutors who were
appcinted‘oh ad hoc basis.

5. - The only controversy which has been left s
with regard to the payment of difference in pay scales as
the applicants were appeointed on ad hoc basis and the
salary having been revised after the 5th Pay Commission’s
Report had been accepted by the Government. So  the
dispute. which survives for adjudication is only with
regard to the fact whether the ad hoc Assistant Public

-
oo
(D

B, Wa have heard Shri B.B. Raval for
applicant and Mrs. Avnish Ahlawat for the respondents.

7 The main contention of the respondents to deny
the benefit of revision of pay scales is that the
applicantis were appointed on contract basis for a short
span of time till the regularly selected Assistant Public
Prosecuteors " are able o jein The learned counsel
appearing for the department referred to a Notification
No.GIMF  (Department of Expenditure) F  Neo 50(1)/1C/97
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Commissian and accapted by the tovernment of India and
are app!icable to Govi of NCT of Delhi So the relief
as claimed by the applicants, cannot be granted and
the OA merits dismissal.

3. in reply to this, the counse! appearing for the
app!licants submitted that  the anplicants had heen
appointed vide appnointment letters issued to them,
appointed vide appoin .
according to which, it is ment ioned as under:-

“That the Chief Sscretary of Government of NCT
of Delhi iz pleased to appoint the concerned person to the
post of Assistant Public Prosscuter in the pay scale of
Rs . 2000-80-2300-EB-75-3200 plus usual allowances as
admissible from time to time on nurely ad hec and emergent
bazis in the Directorate of nrosecution, Tis Hazari, Delhi
with eoffect from a particular date for a contract period
s aix monthse only or till such time appointment of
candidates is made on regular basis through the Union
Public GService Commission, whichever iz earlier. This
appointment will not confer any right on the candidate io
claim seniority, continuance in service or appointment as
such on regular basis.’

9 The counse! for the applicant on the basis of
this exitract, which has been renranduced above, submitied
that for ‘all practical purposes, the applicants were
governaed in the matter of pavment of salary in the pay

from tTme 1o time So as regards payment of salary s
concarned, they are governed by>the pay scale admissible
to fhe nost of Assistant Public Prosecutor and it was not
a fixed salary contract and since the pay scale has

I
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been revised for the period during which the applicantis
had worked as Assistant Public Prosecutors, so they are
entitled to the revised pay scales also.
10 However, Smi Avnish Ahlawat appearing for the
department submitted that since the appointment was purely
depariment su t t

per Central Civil Services (Revised Pay) Rules, 1887, the
contract emnlovees are exemptited from being paid revised
pay, so the contentions of the applicants have no merits
N

11 In this pemspective, we have io ses whether the
appointment of the applicants is purely on contract basis
and even if it is so, whether they fall in the exempted
category to which Central Civil Services (Revised Pay)
Rulas, 1897 ap#'y and ths applicants can be denied the
benefit of revised pay or not. For this purpose, we will
have tto see whether the app!icénts have besen apnpointed in

308 of the Constitution or the applicants have been
appointed on purely contract basis for which the only
provision in  th

e Constitution governing the contrsdct

entered between a private person and the Government of

India are regulated under Article 288 of the Constitution
of India

iz2. Article .299 of the Constitution of India savs
that all contracts made in the exercise of the exescutive
power of the Union or a State shal! be expresse to he
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But the appeihtment letters jssued in this case show that

not  been made betwsen the Union of India or betwesen the
Lt Government and the applicants. The Chief Secretary
may be a competent authority te appoint Assistant Public

competent  to enter into an agrsement on beshalf of the
Union or on behalf of the State/N.C.T of Dalhi In this
ragard we may also guote the Commentary on the Shorter

"Service Contracts. A Single Judge of
the Calcutta High Court held that emplovment in
Govarnment service alse comes within the purview
of Article 292(1) and that, consequently, a person
who has not heen emploved under a contract which

complies with the requirements of the Articles has
no right enforceable in a Court of law,

Of course, where the appointment takes
place under a formal contract, 1t must comply with
the forma requirements of Article 202, but it
would be toc much to say that all appointments by
the Government must take nlace by a formal
contract, otherwise, they would be invalid. In
fact, most of the appoiniments take place by the
issue of a letter of appointment followed hy
acceptance. Parhaps it would detract from the
principle of "holding office during pleasure’ of
the Government (Article 2310), if it be held that
there cannot be any appoiniment without a2 formal
contract. This view of the Author, expressed at
p.417 of Vel ll of the 3rd Edition of the
Commentary,  now finds support from subsequent
decisions which hold that no formal contract is
necessary for appointment to the regular service
of the Government whose conditions of service are
laid down in the Constjitution and the Rules made
under Article .308 and that outside Article
310(2) a formal contract would confer no Eights
upen  the emploves Article 299 would be called
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into operation only where the Rules made under

Article 308 require 2 forma! contract to be

executed for appo*ntment"
13, The language used in the appointment letter
does show that there is no formal contract between the
Union and the State and the applicant. So the respondents
cannot take the plea that the applicants were appointed on
contract basis.
14 Now ocoming to the next condition regarding

the =applicanis were appointed in the pay scale of
Ra . 2000-80~-2300-EB-75-3200 plus usual allowances as
admissible from time fo time. This condition would show

a neriod of six months or for a period till they are
renlaced. But thie condition does show that they are to
sarn increments, even they are to cross Efficiency Bar and

given a regular pay scale and other usual allowances which
ie admissible from time to time Se now the guestion
arises if the Pay Commission had recommended revision of

pay scales and which has heen accepted by the Government

of India and Government of NCT of Delhi, this revision of
pay scale had been made with retrospective effect and it
cavers the period when the applicants were working as
Assistant Public Prosecutors. So the period when they
ware working Ffor that particular time on a particular
grade the scale of Assistant Public Prosecutors had been
revised As such the respondentis cannot take the shelter
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lighted sub-rute(2) of Rule 2 where it is mentioned
the rules shall not apply to the various categories
then the counse! for the respondents highlighted half
ion of clause (f) and suggested to this Tribunal that
revised pay rules had not been applied to the persons
oyed on contract basis However, if we read the
{fY in full it provides that the rules shall not

apn s where the
appt;

sontract provides otherwise,

17. Asscming for the sake of arguments we hold that
the appointment letter is a documents of contract then
also it says that in the matter of pay scale the applicant
shall be paid salary in the pay scale of
Rs . 2000-6-=230Q0-EB-75-3200 plus  usual allowances as
admissible from time to time (emphasis supplied). So in
this case the Government after accepting the 5th Pay
Commission’s report had made 1the revised pay scales
admissible even for the period when the applicant’s were
working as ad hoc Assistant Public Prosecutors and
exception for application of revised pay rules has

itself been provided in clause (2)(f) So on that basis
alsec we are of the considered opinion that.the applicants
are entitled to the revised‘pay scales as per the Central
Civil Services {(Revised Pay) Rules, 1987

18. In view of our discussion above, the QA s
allowed to the extent of payment of

applicants

in pursuance of the recommeandation of the

)
3
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5
7
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MEMBER
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12
by the 5th Pay Commission as per
and rules on the subject. Order be compl!

a pericd of 3 months from the date of receint
this order
~ order as to costs
et a copy of this order be nlaced in O.A. No
0A Mo 489/98

( S.R. ADI

VICE CHAIRMAN(A
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