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qfmtral administrative tribunal
M  PRINCIPAL BENCH: NEW DELHI

OA 1930 of 9B8

w i t h

O.A. No. 489 of 1996

-  N-w Delhi , this iha day of December, 1999

HHN'BLF MR.S.R.ADIGE,VICE CHAIRMANCA)
HON'BLE MR. KULDIP SINGH, MEMBER (-J)

n A 1930/1998

-j Mrs. Nee I am Narang

0  Mr. Mukesh Kumar Ahuja

3  Mr. San jay .Arora

A  Mr . PreiTi Chandra

c  M r . B r i J P a !

R  Mr . Mano j Koh I i

7  Mr. Parvendra Pa I Singh

Mr . N.K. Tr i path i

Mr. Devender Rana

10. Mr. Tofip .Ahmed

11 Mr . Vak i 1 .Ahmed

15 Mr. Dinesh Tiwari

1R Ms. K i ran BaI a

1A Mr . R . K . Verm.a

■^ ,5. Mr. .Ajay Mayar

1R Mohd . Javed .Ansar i

■\7 Mr. Ravinder Kumar Bhat i

1R Mr. Br i ndaban

ig. Mr. Charan Dass

A! I .Assistant Publ ic Prosecutors, Govt. of ,
NCT of DeIh i .
C^o Directorate of Prosecution,
Tis Hazari Courts,
De I h i —-SA .

20. Mr. Virender Singh
S/o Shri Ghure Singh
R/o 9/35-34, Gal i No.1 ,
Dharampura,
DeIh i-92.
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91 Mr. Suresh Chand
S/q Shr! Harish Chand
R-2Q. Mata Wa! i Ga! i ■
no! h -QA

Ann I i can t S

B-' .Advocate Shri B.B. Rava! .

\/f» r eiJS

Government of NOT of Delhi
-5, Sham Nath Marg,
Del hi-110 054
through
Chief Secretary, Government of NCT of De!h!

Shri R.K. Jain, DDO,
D i rec torate of Prosecut i on
Government of NOT of Delhi
Tis Hazari Courts,
De i h i-110 054. . Responden t s

Bv Advocate Mrs . .Avn i sh .Ah I awat ,

O.A. 489,/1998

Naresh Kumar Verma

S/o Shr i Ram Kumar Verma
R/o H.No. 302, Gautam Nagar,
New De1h i — 110 049.

By Advocate Shri B.B. RavaI.

Versus

1  Govet^nment of NCT of Delhi
5, Sharf! Nath Marg,
Delhi-110 054.

2. Director of Prosecution.
Government of NCT of Delhi

Prosecut ion Branch, Tis Hazar
Delhi-110 054.

_ Ann I i cs.H t

Cou r t S

3, The Budget Of f i cer/.Add i t i ona I Pub I ic
Prosecutor

Head Quarter/Prosecution Branch.
T i s Hazar i ,
Re Ihi—54 • .Respondents

By .Advocate Mrs . ,Avn i sh .Ah I awat .

ORDER

Bv'' Hon ' b I e Sh r i Ku I d i p Si ncih . Member ( J )

By this common o.^^der we wi I I be deciding two

OAs - OA Nn iQ.nn/igQR and 0 ̂  No Agp/iggp. a« thf»
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question requiring dec- i s i.on in these cases is common in

both the cases oh facts as we! ! as on laVi'.

2. The facts in brief are that the appI icants had

been appointed as ad hoc Assistant Pub I ic Prosecutors in

•■he Directorate of Prosecution, Government of NCT of Delhi

under the respondents. .At the time of f i ! i ng of the 0. .A.

the app I icants had made the foi lowing praye.^^s in 0. .A.

1930/98;-

fA) Direct the respondents to pay the arrears

of salary and a! I owances along with increments to the

appI icants on the basis of revised pay scales of

Rs . 6500-200-1 0500 Vt-.e-f. 1 .1 . 1996.

(PI I t may be dec I a red that t he artificial

breaks g i ve.n by the respondents is i I legal and arbitrary

and respondents may be directed to treat the entire period

as continuous ser^/ice and to pay the salary for the period

of breaks and other consequential benefits, a I Iowances

etc.

V

f C} .Any other order or d i rect i ons wh i ch. this

Hon'bIe Tribunal may be deemed fit and appropriate in the

facts and circumstances of the case may also be

passed/granted.

3. In 0. .A. No. 489/98, the app I icant had prayed

L



for the fo! levying re! iefs:-

r.Ai direct the respondent No, 1 to 3 to issue

desired cert ificates in prescribed format of UPSC that

aop!icant is a government servant as on closing dates i .e.

13.3.1Q97 or any other particular date as desired by

respondent No. 4-.

direct the respondent No.4 to disclose the

cases y/herein appi icant has .been adjudged os'eraged for

want of desired certificate of government servant as on

^  closing dated by respondent No.2.

(C) direct respondent No.1 to 3 to revise the

pay scale of appI icant and other ad hoc appointees as per

orders of Government on recom.mendat ions of the 5th Pay

Comm ission. al low annual inc remen ts with retrospective

e f fec t, make paymen t for artificial b reaks and s t op.g i v i ng

breaks after every six months in future.

(D) Such and other further order/orders which

"T this Hon'bIe Tribunal may deem fit and proper under the

facts and c i rcuffis tanc-es of the case may also be passed in

favour of the appI icant.

4. Or i g i na I !y the appl icant in O.A No. 489/98 had

cI a i med for issuing of certain certificates in a

p r esc r i bed f o r .m of Union Pub I i c Se r v i ce Comm ission so that

the appl icant may appear before the UPSC for being

regularised as .Assistant Pub I ic Prosecutor and now since

,Al
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5.

sslsction stc. has taksn p! ac-s, so ths praysr as

sought in paras (A) and (B) of OA 489/93 has become

i n f p' ^ UQUs and we are not c-onc-erned with the same, as

regularly selected Assistant Pub!ic Prosecutors have

replaced the Assistant Pub I ic Prosecutors who were

appointed on ad hoc basis.

S  The only controversy w.hich has been left is

with regard to the payment of difference in pay scales as

the appI icants were appointed on ad hoc basis and the

saIary having been revised after the 5th Pay Commission's

Report had been accepted by the Government, So the

dispute which survives for adjudication is only with

regard to the fact whether the ad hoc .Assistant Pub! i c-

Prosecuto.'^s who were working during a particular period on

particular pre—revised scale are entitled to the benefit

of revised pay scales after the report of 5th Pay

Commission, which incidental ly covers that period when the

appI icants were appointed on pre—revised scales.

6. We ha\/e heard Shri B.B. Rava I for the

^  app I i can t and Ivlrs. ,Avn i sh .Ahlawat for the respondents.

7. The main contention of the respondents to deny

the benefit of res'ision of pay scales is t.hat ths

appI icants were appointed on contract basis for a short

span of time t i l l the regularly selected .Assistant Publ ic-

Prosecutors a.^'*e able to Join. The learned C'^u.n'^^l

appearing for' the department referred to a Notification

No . G IMF (Department of PvnenH i ti ir« 1 p No '^nc 1 ■) / j r/P7
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dated 30.9.97 and stated that as per the Notification
Centra! Civi l Services (Revised Pay) Rules, 1997, t..-
persons who are employed on contract cannot be given the
benefit of revision of pay scales recommended by 5th Pay
Commission and accepted by the Government of India and

are appl icable to Govt. of NCT of Delhi . So the rel ief,
as claimed by the appl icants, cannot be granted and.

OA mer i ts d i sm i ssa ! .

n  In reply to this, the counsel appearing for the

appl icants submitted that the appl icants had been
appointed vide -appointment letters issued to them,

according to which, it is mentioned as under

"That Chief Secretary of Governm.ent of NCT
of n.!hi is p!eased"to appoint the concerned person to the

,->f A=.sistant Publ ic Prosecutor in the pay scale of
nI."2nnn~Rn-23G0-EB-75-32Q0 plus usual al lowances as

Fr-om time to t ime on purely ad hoc and emergent
h~;;rin'th^'nirectorate of prosecution, Tis Hazari , Delhi
■lo^h" ^VfscF Fr.^^ a particular date for a contract period

mr^nths only or t i I I such time appointment of
,".andi dates is made on regular basis through the
Pub I i r-. i C8 Comm i ss i on . wh i chever is ear I i er . Th i s
aonnintmenf" wMI not confer any right on the candidate to
cTai"' s«=r. inrity. continuance in service or appointment as

OO P3QL! ! IdSS ! S

Q The counsel for the appl icant on the basis of

this extract, which has been reproduced above, submitted
that for al l practical purposes, the appl icants were

i r. ^ h-s matter of payment of salary in the pay

scale of RS.2QQQ-3200 plus usual al lowances as admissible
from trme to t i m.e. -So as regards payment of salary is

concerned, they are governed by the pay scale admissible

Fo Fhe post of .Ass i s tan t. Pub I ic Prosecutor and it was not

a  fixed salary contract and since the pay scale has
L
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fQr' "th0 pspjod cJUPiriQ WdicH 0j3p! iGSnt^S

had WQPked as Assistant Pub! ic Rposecutops, so they ape

entitled to the peyised pay scales also.

10. However. Smt . .Avn i sh .Ahlawat appeaping fop the

depaptsTient subrrHtted that since the appo i .ntfnent was purely

on contpact basis and the pay scales had been revised

after the pecornrnendat i ons of the -5th Pay Corrinr! i ss i on and as

per Centra! Civi I Services (Revised Pay) Rules, 1997, the

OQntract ensployees are exefT?pted frorn being paid revised

pay. so the contentions of the appI icants have no merits. .

11. In this p^>?tspec t i ve, we have to see whether the

appointment of the appI icants is purely on contract basis

and even if it is so, whether they fal l in the exempted

category to which Central Civi I Services (Revised Pay)

Rules, 1997 apply and the appI icants can be denied the

benefit of revised pay or not. For this purpose, we wi I !

have to see whether the appI icants have been appointed in

pursuance of the provisions under the Cr. PC and .Article

-30-9 of the Const i tut ion or the app I ica.nts have been

appointed on purely contract basis for which the only

provision in the Const i ttit ion governing the contr-act

entered between a private person and the Government of

India are regulated under .Article 2-99 of the Constitution

of Ind i a.

.Article -29-9 of the Constitution of India says

that al l contracts made in the exercise of the executive

power of the Union or a State sha I I be expressed t'^ b»
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mscis by ths Prssicisnt. or by ths Gov&rnor of ths Stats.

But the appo i n tfnen t letters issued in this case show that

the appo i n t .Tien t letters had been issued by the Chief

Secretary. Government of NOT of Delhi and the contract has

not bee.n made between the Union of India or between the

Lt. Government and the app1 icants. The Chief Secretary

may be a com.petent authority to appoint .Assistant Pub! ic

Prosecutors under the relevant rules but certainly is not

competent to enter into an asreement on behalf of the

Union or on be.half of the State/N.C.T. of De1h i . In this

regard we m.ay also quote the Comrnentary on the Shorter

Constitution of India by Basu 12th Edition page 863 where

c-opTiment i ng upon the service contract i t has been observed

after citing various judgments as under;-

Serv i ce Cont rac ts . ,A S i ng 1 e Judge of
the Calcutta High Court held that employment in
Government service also comes wi thin the purview
of .Article 299(1} and that, consequently, a person

who has not been employed under a contract which
compl ies with the requirements of the .Articles has
no right enforceable in a Court of law.

Of course, where t.he appointment ta.kes
P 1 ace under a form.a ! cont ract, i t PTiUst comp 1 y with
the formal requirements of .Article 299, but it
y/OL! 1 d be too nrsuch to say that a I 1 appointments by
the Government must take place by a forma!
contract, otherwise, they would be inval id. In
fact, most of the appointments take place by the
issue of a letter of appointment fo! lowed by
acceptance. Perhaps it would detract from the
principle of 'holding office during pleasure' of
the Government (.Article 310), if it be held that
there cannot be any appointm.ent without a forma!
contract. This v i ew of the .Aut.hor. e.x pressed at
P.A1T of Vo1 . 1 1 of t he 3rd Edi tion of t he
Commentary, now finds support from subsequent
decisions which hold that no forma! contract 's
necessary for appointment to the regular service
of the Government whose conditions of service are
laid down in the Constitution and the Rules made
under .Article 309 and that outside .Article
310(2}, a formal contract would confer no rights
upon the employee. .Article 299 would be .-s 1 i .oH

iu
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Into operation only where the Rules made under
Article 309 require a formal contract -o
executed for appointment .

^3 The language used in the appointment letter

does show that there is no forma! c-ontract between the

Union and the State and the appl icant. So the respondent-
cannot take the plea that the appl icants were appointed on

contract basis.

i4. Now coming to the next condition regarding

salary as mentioned in the appointment letter states that

the app 1 i cants were appointe.d in the pay scale of
RS.200Q-60-2300-EB-75-3200 plus usual al lowances as

admissible from time to time. This condition would show

that the appl icants were not appointed on a fixed salary

for a period of six months or for a period ti l l they are

replaced. But this condition does show that they are to

earn increments, even they are to cross Efficiency Bar and

the use of the word pay scale shows that they are to be

n i a rarjii jar nay sca 1 e and other usual al lowances which

is admissible from time to time. So now the question

arises if the Pay Commission had recommended revision of

pay scales and v-/h i ch has been accepted by the Government

nf India and Government of NOT of Delhi , this revision of

pay scale had been made with retrospective effect and it

covers the period when the appl icants were working as

.Assistant Publ ic Prosecutors. So the period when they

were working for that particular time on a particular

grade. the scale of .Assistant Publ ic Prosecutors had been

r0\/ j age! As such the respondents cannot take the shelter

of contract period and deny them the benefit of admissible
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pay scales for the time whan they were in the appointment
Ind as per the revised pay scale for that particular
na.icrf of time the pay scales had been revised.

j. rontrai r. i \/i I Services-j c; Movy coming to the Ce. . -.a.

(Revised Pay) Rules, 1997, the rules which have been
emphasised by the learned counsel for the respondents
are stated hereinbe!ow:-

"0. Categories of Government servants
to whom the rules app!y~

(■ 1 ) Save as otherwise provided by or
unHe^r these rules. these rules shal l apply to

appointed to civi l services and posts in
r^onn-ction with the affairs of the Union whose pay

dehitable to the Civi l Estimates as also to
persons serving in the Indian Audit and Accounts
Department.

(2) These rules shal I not apoIv to—

f a 1 ncwrcsorxa appointed to the Centra!
Piyj I Services and posts in Groups A' , b , u-
and 'ri' "nHer the administrative control of the
.Administrator of the Union territory of
Chand i garh;

(b) persons I oca I Iy recru i ted for
service in"'DipTomatic, Consular or other Indian
establ ishments in foreign countries;

(c) persons not in whole-time
e.mp I oymen t;

fd^ persons paid out of c-ontingencies;

(e) persons paid otherwise than on a
monthly basis including those paid only on a
piece-rate basis;

(f) persons employed on contract except
where the contract provides otherwise;

vvv XXX X-X

vvv XXX XXX

1R The learned counsel for the respondents

L-
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highl ighted sub-ru!eC2) of Rule 2 where it is mentioned

that the rules shal l not apply to the various categories

and then the counsel for the respondents high!ighted half

portion of clause (.f) and suggested to this Tribunal that

the revised pay rules had not been appI ied to the persons

employed on contract basis. However, if we read the

clause ff) in ful I , it provides that the rules shaI I not

-apply to persons e.mployed on contract except where the

contract "provides otherwise.

17. .Assuming for the sake of arguments we hold that

the appointment letter is a documents of contract then

also it says that in the matter of pay scale the appI leant

shaI I be paid salary in the Psy scale of

Rs.2QQQ—6 —= 2300—EB-75—3200 plus usual a I Iowances as

admissible from time to time (emphasis suppl ied). So in

this case the Governm.ent after accept i ng the Sth Pay

Commission's report had made the revised pay scales

adm Iss i bIe even for the period when the appi icant's we re

v/orking as ad hoc Assistant Publ ic Prosecutors and

exception for appI icat ion of revised pay rules has

itself bee.n provided in clause C2)(f). So on that basis

also we are of the conside.'^ed opinion that the app I i cants

are entitled to the revised pay scales as per the Central

C i V i I Serv i ces (.Rev i sed Pay ) Ru I es , 1 997

18. In V i ew of our d i scuss i on above,. the O.A i s

a!lowed to the extent of payment of revised pay scales to

the app I i cants in pursuance of the recomme.ndat i on of the

5th Pay Commission plus usual a I I owances for the r^eriod

f
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rec.Qmmended by the 5 th Pay C-Qmrnission as per the

instructions and rules on the subject. Order be compl ied

wi th within a period of 3 months from the date of receipt

of a copy of this order.

odep as to costs.

!  « <-.nnv of thls Order be placed in 0. .A. No.

"|Q30,^''98 and O.A Mo. 489/98.

Rakesh


