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ORDER

- gy Hon ble Shri S..-R. Adige, Vice-Chairman (A): . .-

1. As these five OAs involve common questions of law

and facts, they are being disposed of by this common order.

2. In each of these OAs, applioants impugn
gepartmentof Legal Affair s order dated 30.9.1998 (specimen
copy of F.No. .A—12023(25)/97—Admn. ITI(LA) dated 30.9.1998
at Anpexure X' of OA No. 1917/98) terminating their
services as Members, Income Tax Appellate Tribunal (ITIAT)
with immediate effect forbeing in excess of the -advertised
vacancies , upon payment of a sum eguivalent to the amount of °
their pay and allowanées Tor a Deriod.of one month)calculated
at the same rate at which they were drawing the same

immaediately before termination of their apoointment.

3. Thesze OAs which had initialii:y been filed when
gpplicants were apprehending terminatior of their services,
came up before a Division Bench of the Tribunal on 5.10.1998

on Qpich date notices were ordered to be issued to the

_ respbndents returnable within four weeks, with Z:weeks for
rejoinder thereafter. A prayer was made in the OAs for an
interim direction to restrain respoﬁdents from taking any
zdverrze action sgainst applicants and to maintain status quo.

A short notice was also issued to the respondents on the
prayer of interim relief,' returnable within 2 weeks.
Meanwhile - they were directed to maintain status-quo as of
5.10.1995. That interim order was extended from time to

" time. Thereafter official respondents filed MAs No. 2151 /98

in OA No. 1917/98; MA 2153/98 in OA 1918/98: MA 2152/98 in
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24 1923/98: MA 2154/9% in 0OA 1924/98 and MA 215%/98
0A-1944/98 praying for vacation gf interim oSrder. These MAs
came up before another Division Bench of Tribunal on 30.10.58
who after hearing-fboth parties dismissed -these MAs for

vacation of interim order, vide detailed order dated €.11.98.

4. Against that order, the Union of India filed
Civil Writ Nos. 5786 and 6604/98 in Delhi High Court, who by
their orders dated 9.4.9% set aside the impugned order dated
€.11.98, by which the prayer made in the aforesaid MAs for
vacation of the interim order was dismissed. Against that
order the present applicants filed SLPs in the Hon'ble
Supreme Court, who on 29.4.9% while dismissing the SLPs,
directed that all these OAs be heard and disposed of on merit

preferably within 2 months.

5. Meanwhile as respondents, prior to the Tribunal s

order dated 5.10.1998 had issued the impughed order dated

o

0.9.1298 terminating erzlicants’™ services, they filed MAs
praying tc be allowed tc amend the OAs to impugn the order
dated 30.9.1998 and to briﬁg certain additional facts on
record, which after hearing both parties, were allowsd.
6. Rcspondents hazve filed their replies tc the 0OAs,
and applicants their rejoinder to those replies.
| '7:. Admittedly tovernment of India in the Law
Ministry (Department of itegal Affairs) have framed the ITAT
Bembers (Recruitment & Conditions of Service) Rules, 1963
under ArticleA309 of the Zonstitution which have bes~ amerded

from time to time. Rule 7 defines a Member to be either an

/)
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Accountant Member (A.M.) or a Judicial Member (JM). Rule

lays down the qualifications for appointment asa Member and

Rule 4 tays down the method of recruitment of Members. This

\

% . recruitment is to be on the recommendation.of a High Level
‘‘‘‘‘‘‘ Selection Board, whose composition is itself prescribed in
the Rutles.

8. in September, 1986 Respondent No.1 advertised 18
vacancies of Members in ITAT including 8 vacancies of JMs and
10 of AMs. Out of the 8 vacancies of JMs, 2 were reserved
for SC; 1 for ST and 1 for OBC. Similarly out of 10
vacancies of Ams, 2 were reserved for SC: 2 for ST and 1 for
0BC. As per avermentns of Respondent No.1, this
advegéisement had taken into consideration all vacancies,
existing as well as anticipated uptil 31.12.988. The existing
vacancies in respect of JMs and AMs were 4 each respectively7
$hile the anticip;ted vacnaices uptil 31.12.88 in respect of
JMs and AMs were 4 and & respectively. The advertisement,
however, mentioned that the number of vacancies was
approximate and was liable to alteration.

g. As per prescribéd procedure, the High Level
Selection Board made its recommendations which are contained
}n its report dated 27.8.27. This Selection Roard was headed
Ag by Ho?’ble Mr. Justice M.M. Punchhi, Judge, Supreme Court

of India (as he then was) and had as its members, the Law
Secretary, the President, ITAT and a member of the Law
Commission of India. A perusal of the report reveals that
the Selection Board hoticed that Respondent No.1 haZ issued
advertisement inviting applications for filling up 8 posts of
JMs and 10 posts of AMs which included vacancies anticipated

during the calendar years 1997 and 1998. It also noticed

that out of 8 posts of J.Ms 2 were reserved for sC; 1

/h
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for ST and 1 for OBC while out of 10 posts of AMs: 2 we!

reserved for SC; -2 for ST and i for OBC. It also noticed

that the number of vacancies were liable to alternation.

10. The Selection Board recommended 14 candidates (8
gz IM:z and 6 as AMs) in the select 1list under different
categories against. the fixed number of 18 advertised
vacancies, It could not find suitable candidates in respect
of 4 reserved vacancies in the category of Accountant Member.
In @addition it prepared a panel or waiting 1list of 11

candidates (5 as JMs and 6 as AMs) as is clear from Appendix

_l to 8 of the report. The combined inter sé¢ seniority of

those on the select list as well as those on the panel was

given in Appendix S of the Report.

1N The recommendations contained in Appendix ! to 8

fSunrz) are reproduced below in chart form.

SUDICIAL MEMBER (8)

Oy -

c 2} ST (1) PeC (1) General (43
1. Ram Bahadur 1. Dharam Raj 1. Sardar 1. Ramesh Tolari
: Singh Akhtar 2. Satish Chandra

2. N.K.Karnail : 3. M.L. Sahni

4. Swatantra Singh
SC ST QBC General
fanel Panel Panel Panel
NIL H. Sausarkar NIL 1. T.K. Sharma

2., Girish Chand

Gupts
3. B.R. Mittal
4. D.K. Tyagil
ACCOUNTANT MEMBER (10)
SC (2) ' ST (2) 0BC (1) General (5)
I. Mohan Singh None . sole 1. 0.K. Narayanan
appeared candidate 2. Mrinal K 2eknafl ”
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not found 7 peERnErklh

fit 3. N.B. Sankar

4, T.J. Joice

- 5. T.N. Chopra
fanel - . Panel. - RPanel . - iviocoRENO] -
NIL _ NIL -- - NIL 1. Parveen Kumar

Bansal

2. V.D.Wakharkar

3. Kishore Kumar
Gupta

4, Ved Kumar Jain

5. Manoj K. Sarkar

6. Babu Ram Jain

12. Meanwhile owing to the increased workload in the
ITAT,which the 38 existing Benoheséére finding difficult to

cope with, a proposal for creation of additional Benches had

“been under Respondents’ consideration for some time .
Eventually upon receiving Government’ s approval, 15
edditional Benches were sanctioned w.e.f. 1.4.97 vide Legal

Affairs™ Department letter dated 5.3.97.

13, Offers of appointment were issued to gll the 14
candidates in the ‘select 1list and the 11 in the nanel
{specimen copy dated 20.11.67 at Annexure II in O0.A. No,

” .
1917/98)). Upon wm acceptarce by them and completion of

prjeining s ,

mmu&gm@ég formalltles, including medical examination ete.
appointment letters were issued to all of them (specimer copy
dateé 10.12.97 at Ann. Iil.in G.A. No. 1917/98). From the
aforementioned chart it is clear that out of 8 candidates
i sxler) 1isF A '

for IM, 4 were general candidates, and similarly

. o In Sefeck Lk 4
out of 6 candidates wecommecdsd

for AM, 5 were general
candidates, The candidates appointed were however 24 in all
including 12 JIMs of whom 8 were general candidates and 12 AMe
of whom 11 were general candidates (Shri V.K. Jain at s1. -

No.4 in the panel of AMs had resigned).

1
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14. Upon receipt of appointment letters the

' 4 , ) __
appointees reported at the designated Benches for their two
~.n-nonths»worientation/traininguuponawhich~thein¢posting orders’

”~

5 of

* were issued (specimen copy dated/$.2. 98 at Annexure

Fal
2. A. No. 1944/98).

IS. It is not denied that pursuant to those posting
orders , applicants commenced disogarging tgeir statutéry
functions under the relevant provisicns of the Income Tax Act.
and continued to do so till their services were terminated by

impugned orders dated 30.9.98. Meanwhile respondents had

also issued a composite seniority list of all Members of ITAT

on 17.4.98 which included the names of applicants.

16. Béfore we discuss the grounds taken by
gpplicants to challenge the impugned orders, it would be
useful to summarise the notes and orders leading upto the
appointment of applicants as Members, ITAT and the subsequent
termination of their services, as contzined in relevant files
mainteined by respondents;whioh we have perused.

17. The notings in Legal Affairs Department’ s file

r Ho.  F No. A-12023(11)/37-Admn. III ‘LA) reveal that & note

was submitted to the then MOS (LJ) or 9.9.97, in which after
recalling that a Selection Board had been constituted for
selecting suitable candidates for appointment as JIMs and AM:
in  ITAT, sattention “was invited to the Selection Board s
recommendaticns (a copy of whose report dated 29.8.97 was

placed on that file)and acceptance was recommended of the

1
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report before submission of the papers  to Appointments

Committee of the Cabinet. Furthermore the note recommended

.. as. follows: o ' : R

“It may please be recalled the while issuing the
advertisements for these selections, the
guestion of creation of 15 additional Benches in
the Tribunal was under active consideration of
the Government. However, necessary approval of
the Cabinet was obtained and sanction orders for
the creation of these additional Benches was
issued subsequent to the issue of the
advertisement. In view of this and considering
the fact that the next Selection Board may take
considerable time for presenting its report, we
may operate the present panel of names (to the
extent candidates are available) for filling up
the newly created vacancies also. The remaining
vacancies are being advertised separately.

MSLJ may kindly see for approval'”.

18. Upon approval of the aforesaid note on 10.9.1987,
approval of Appointments Committee of the Cabinet was sought
for and obtained for appointment of the candidates as

JMs/AMs,

19, Upon receiving ACC’s clearance, and upon
completion of other prejoining formalities individual offers’
of @ppointment we%e issued to the selected candidates, and
theQ‘were asked to convey their willingness to Jjoin on the

terms and conditions contained therein.

20. A perusal of ITAT file No. P/45/97 (I & 1II)
reveals that Legal Affairs Department sent letter dated
24.11.97 to the President ITAT informing him that 8 of the
gppointees including applicants S/Shri B.R. Jain,

B.R.Mittal, G.C. Gupta and D.K. Tyagi were ready to join as

Members, ITAT and proposed that these appointees be posted at

Delhi for their 2 months orientation/training before posting

orders were 1issued by President ITAT.and he was requésted to

/
/1
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contirm. However. in his reply dated 27.11.97 the President
ITAT drew attentiorn to the Bombay High Court’'s interim order
dated 6.3.97 in WP No. 2350/96 directing that inArespect of
the first posting. of a-ﬁewly ;ppdingéa Member, the President
ITAT would intimate to Respondent No.1 (UOI) and Respondent
No.Z (Law Secretary) as to which Bench such Member was to be
posted, on receipt of which Respondents No.1 and 7z would pass
orders accordingly. He further stated that * this interim
order of the Bombay High Court had been adopted by the
Hon"ble Supreme Court in their own orders dated 31.3.97 and
2.5.27 and requested for intimation of the names of the
appointees who had accepted the offer of AM/JM to-enable him
to intimate to the Deptt., the Benches to which they were te
be assigned for their 2 months” orientiation/training;
followed by their posting. The President ITAT followed this
up with another iletter dated 10.12.97. Meanwhile upon
receiving information of the acceptance of the appointment
offer from time to time from the appointees themselves, or
from the Deptt. and completion of their pre-joining
formalities (Madicsal exam. , bolioe verification, vigilance
clearance etc.) roughly between early November., 1997 and late
January, 1998, the President ITAT intimated to the Deptt. as
to whgoh Bench they had been assigned for their 21>months'
orientiation/training followed by posting, on receipt of
which the Department informed the appointees to report for
duty accordingly at the designated Bench for which an outer

t. (/17

time limit was alsoc =
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1. ITAT File No. P/45/87(11) further reveals that
the President ITAT received a petition on 13.2.98 purportedly
signed by one R.C. Sharma, Adyocate 1evelline serious
allegations in the matter of appointment of AM s/IM’s in

excess of the advertised vacancies.

22. On 16.2.98 the President ITAT wrote to the
Pepartment of Legal AffairE.seeking certain clarifications.
He pointed out that in the advertisement inviting
applications Tfor 8 posts of Judicial Members and 10 posts of
Accountant MeﬁEers in the ITAT,it had been stated that the
number of vacancies were approximate and were liable to
alteration, but no noti%ication alterin& the number of
vacancies had been issued. It was not known at the time of
issue of the advertisement whether Govt. was going te
zanction any édditiohal posts by increasing the number of
Benches. Such sanction for increase in the number of Benches
9y 15, in addition to the existing strength of 38 Benches

came only pursuant to the letter dated 5.3.97 effective from

1. 4,97, The letter went on to add that consequent to the
cenction of 1% additional Benches w.e.¥f. 1.4.97, & fresh
sdvertisement had been issued on 3.9.97 inviting applications

forisix general posts of IM's and five general posts of AM <
{11iin all) 1in ITAT, and by another letter dated ©12.9.97,
applications had been invited for 7 reserved posts of JM's
Hembers and 1! reserved posts of AM's (i% in all) in .ITAT.
The letter stated that after the sanction of 15 additionel
Senches w.e.f. 1.4.97, a total of 29 vecancies of AM's/IM s
were advertised as aforesaid, for being filled up, and the
selection process had been initiated, but it still remained

to be completed. The letter added that appointment of 24

members had been communicated to him 21.11.97 and 21.1.98

/b



\

S

.

(s

/e

through & references, but the total number of vacancies
existing out of 76 posts sanétioned in 1872,was only 18 as of
that date.. One .more post of A.M. would - fall wvacant
consequent to a retirement on 11.3.98, raising the number of
vacancies to 19. Thus, there was an excess of S candicates
and he sought an immediate clarification as to how these
additional Members were to be treated. Were they to be

appointed in the likely vacancies which may arise among the

76 mesmbers which was the sanctioned strength of 1972 or were

they to be posted against 29 members for which advertisements

gere issued vide letters dated 3.9.97 and 12.9.97 7

Z3. A copy of this D.0. letter dated 16.2.98 was
also sent by President ITAT with a covering letter dated
23.2.%8 to the:P.S. to Law Minister enclosing therewith e

copy of & letter from one Shri Hira regarding his alleged ron

inclucion from the select list.

24, On 2.3.98 the President ITAT sent a reminder to

the Department.

Z5. On 5.3.98 the Sr. Vice President ITAT recorded s
note%that he had met the then Law Secretary in the .matter of
clarification regarding appointment of new Members and their
first posting at different places. The note recorded that
the Lzw Szcretary had stated that the appointment of new
Members had beedmade in the light of the recommendations of
the Selection Board and the panel of Members drawnh up by it,
and the posting of these Members was to be done by thé

President at the stations where there were existing

N
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vacancles. The note further recorded that it had been Tade
n ot

clear that, clarifications were being sent in this regard as
~

there was no need for the came.

-26. TﬂéﬁPresident ITAT recorded his'ini;iéls on the

nocte on 9.3.98.

7. On 30.3.3%8 the President ITAT addressed a
detailed letter to the Cabinet Seoretary...Sn this letter he
pointed out that when selection took place for the 18 posts
advertised by letter dated 9.9.96,there.was no inkling that
the number of Bénches were going to be increased. The
Selection Board as usual prepared a panel in which not only
wer@ selections made for the 18 advertised posts, but aiéo
4-5 candidates were.kept in the waiting list so that in case
any of the regglarly selected candidateg for whatever reason

failed to take. up the appointment, the wait listed persons

(]

pointed out that the strength of the
posts of Members had increased by 30 against which twe
notification had -been issued, one dated 3.5.97 inviting
applications for 6 general'posts of IJM's and % general posts
of AM's aznd the other dated 12.8.87 for 7 reserved posts of
JM°s and 11 reserved posts of AM's i.e. 29 in 211. Thus it
was) clear that the posts <sanctioned for these 15 addl.
Benéhesv was intended to be seoaratel? trea%ed by Govt. and
no miﬁup of the old and new posts were allowable. The letter
went on to add that against the 18 old vacancies, more then
18 persons could not be taken, unless some <cf the newly
created vacancies (i.e. these posts created by letter dated
5.3.97 w.e.f. 1.4.97) were added to the 18 old vacancies but
this exéroi§e was never done. The letter pointed out . that

adjusting 24 persons against 18 vacancies which existed in

]
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the old sanctioned strength of 76 posts.of Members was—not
possible, but in order to show compliancé of the Bombay High
gourt's interim order dated 6.3.97, he was obliged to show
the piaces of training and posting of all the ngbersons who
had been appointed by Govt. The letter went on to add that
he had sought clarification from the Department of Legal
Affairs wvide his letter dated 16.2.98, but no clarification,
tt%t sfficiad  had been given,and when he had deputed the Sr.
Yice President ITAT to contact the Department ‘for
clarification, he had been given the reply already extracted
in pesra 25 above. He requested the Cabinet Secretary to call
for the file and send necessary clarifications immediately.
A copy of this letter was also' sent to the Sr. Vice
President TITAT, New Delhi with the request to call on the
Cabinet Secretary, explaining the urgency of the matter and.

report back to him.

28. From a perusal of Deptt. of Legal Affairs File
No. F.No. A-12023 (1i1)/97-Admn.III (LA) it is clear that
upor receipt of copy of President, ITAT s letter dated
30.3.358 addressed to Cabinet Secretary,vide J.S. Cabinet
Secretary s D.O.; Letter dated ?7.4.98/and further Memo dazted
20.4.%8 calling for a note on the subject, the matter was
examined in that Department and a note was submittéd in which
it wes stated that the advertisemeﬁt issued in September,
18996 inviting applications for certain (rnumber was not
specified) vacant posts of J.M. and A.Ms in ITAT had taken
into consideration all vacancies existing and anticipated
upto end December, 1998 and also at the time of issue of the
sald advertisement & proposal for the creation of 15
additional Benches was under active consideration. Thié

proposel  involved creation of 15 posts each of J.Ms and AMs

: o
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and

ince no final decision had been taken by Govt. at the
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relevant time, the advertisement categorically stated that
the number of vacancies was only approximate and was liable
to alteration. Subseguently the Cabinet had' §pproved the o
creation of 15 additional Benches in January, 1997 and orders
for creation of these 15 additional Benches (15 additional
posts each of J.Ms and A.Ms) were issued on 5.3.97 effective
from 1.4.97. Meanwhile the President, ITAT had __beén
separately advised by way of a confidential letter about
Govt's approval for the creation of the new Benches and was
also requested to take advance action so that these Benches
could be operative from the begining of the financia;_ year
1997-28 i.e. - from 1.4.97. After referring tc the
constitution of the High Level Selection Board, the note went
on tc add that the names of the candidates recommended by it
were placed before. the ACC,and this time also the fact of
creation of 15 additional Benchesz was brought to the ~nhotice
of Law Minister and Appointments Committee of the Cabinet,
and Government had taken a conscious decision to operate the
panel of names to the extent candidates were avallable for
filling up the hewly created vacancies, and for advertising
the remaining vacancies separately. Thus a total numner of

24 cendidates as recommended by the Selection Board wer e
apnréved by A.GC for appointment. The remaining yvacanéies
elong with the wvacancies anticipated during the years 1998
and 1999 were advertised separately after completion of the
:forezaid process. The note went on to add that in te-mz of
the Bombay High Court's interim order dated 6.3.97 the
gueztion of determination of the strength of the Members in
the Tribunal and the processing of appointments against

vacant posts was exclusively within Govt s jurisdiction and

the President, ITAT had no Jjurisdiction to interfere in the

" ,
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zame. In conclusion it was statecd that Cabinet Secrd

ary
could be informed accordingly and also requested to instruct
President, ITAT from making infructuous and misleading

representations to the Government.

z9, This note was approved by the then Law Secretary

-

30. On 18.5.98 the President, ITAT met the new Law
Minister and submitted to him a note seeking clarification as
to how the 24 Members to whom appointment letters had been
given could be adjusted. This note éontained a recital of
what had been stated by him before and invited attention to
the earlier correspondence in this regard and mentioned that
despite the urgency of the matter, he had not received any

clarification so far.

1. On receipt of this note, the Legal Affair:z
Department put up a note to him in which after briefly
recounting  the fa&ts of the case it was pointed out that out
of the 18 o2osts of Members (8 J.M.z and 10 A.M.s) originally

advertised, the reservation position was as follows :-

'Qiiﬁgﬁli ' SC ST BC General

J. M. 2 1 1 4
A, M. Z .2 1 5

) Az zgainst this the number of candidates appointed
ggalnzt the various categorlies were

Category
J. M,

r'f)
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i
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D
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o
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1£ the advertisement had originally been issued Tor
filling up 24 posts as has beer done (12 J.M.s and 1Z A.M.sg)

the reservation pocsition would have been

_Category sC ST . QBC General- -~
J.M. | 3 B z 6
oM, 2 2z 2 6

The note went on to add that while it was true that
the Selec:tion Board could not recommend suitable candidates
in respect of a number of réserved posts, especially in the
category of A.M.s, 1t appeared that this aspéct was not
considered at the time of finalisation of these appolntments,
and no readvertisement of the reserved posts appears to have

been issued seperately, before making appointments under

general category. Thus there appeared to have been &

procetural lapse in processing these appointments. (emphasis

wupplied). A regards. the legality of appointments of six

]

more candidates in excess of the 18 vacancies (existing and

-anticipated) originally advertised, attention was invited to

the Hon ble Supreme Court’s ruling in Ashok Kumar and others
¥s. Chairman, Banking Services Recruitment Board & Others IJT
1895 (5) SC 276 in which 1t hadrbeen held that recruitment of
candidates in excess of the notified vacancies was violative

of Article 14 & 16 of the Constitution, and it was <stated

that there undoubtedly had been an irregularity angd

illecality in the matter of appointments of candidates in

excecss of the 18 advertised vacancies(emphasis supplied).

Howewver, as the appointments “ad already been made and the
candidates had joined, the matter was placed before the Law

Minister for such orders as may be considered appropriate.

/!
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3z, This note was approved by the Law Minister :on

22.5.98, '

- -33,;. .-Thereupon -a -referral--note <dated. 7.7.98 - was
prepared by the Department of Legal Affairs for the opinion
of the Attorney General of India, in which it was conceded

that in  view of the aforesaid ruling of the Hon ble Supreme

Court, the legality— of appointments in excess of the

. advertised vacancies could be aquestioned (emphasis supplied).

In this note two aquestions were framed for the Attorney
generzl s opinion:

1) Whether the appointments of the
candidates in excess of the

sdvertised number of vacancies under

various categories was legally
tenahle.
23 I not, whether any show cause notice

was necessary to be given to them
before their appointments were

terminated.
314, Attorney General on 21.7.78 opined<ihat:

1) The appointments made in excess of the
advertised number of wvacancies had
been deprecated and was
unconstitutional as held by the

Hon ble Supreme Court in Ashok Kumar < -

7l
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case {supre) & since they were legally
untenable, they were liable to be

terminated.

2) No show cause notice was necessary to
be given to persons whose appointments
were 1illegal. However they should be
informed of the reason why their
gppointments were being terminated.
In the present case there was no
removal  or dismiséal from service but
correction of an illegalit%f; whose
hecessary consequence was termination

of employment.

35. On  receint of- this opinion = proposal  was
submitted by the Legél Affairs Degértment on 272.7.98 to the
Law Minister. for seeking approval of the Arnpointments
Committee of the Cahiner for.termination of the appointment
of those persons who had been appointed in excess of the
advertised number of vzcanciesg, inoluding the & applicants
hefore us. Approval was accorded by the Law Minister on
22.7.@8 itself and uporn securing approval of the Aopﬁintments
fommittee of the Cabinet their services were terminated by
impugned order dated 38.8.987against which these 0As have

been filed.

36. We have heard learned counsel for the applicants
as well as for the respondents (including those who appeared
for the Union of India as well as on behalf of the ITAT) at

considerable length)spread over several sittings. Both sides

//2\



/ 21/

have als§ filed detailed written submissions of arguments
preséed during hearing, which have been taken on record. W¥e
have given the matter our caraful consideration.

37. The impugned orders dated 30.8.98' have besen
challenged as being illegal and arbitrary, bo{h on grounds
of substance as well as on grpund of procedure. Furthermore
the impugned order have been challeng?d on grounds of
malafide, and also of being unfaif and unequitablé, and thus
comprehensively violating Articles 14 & 18 of the
Constitution, necessitating judicial intervention.

38. On grounds of substance, our attention has been
invited to tﬁe advertisement issued in Sept. 1896 inviting
applications for 18 "vacancies of Members in I[TAT. Much
stress has been laid on the fact that this advertisement
itself stated that this figure of vacancies was approximate,
and was Iiablé to alteration. It is emphasised that this
provision in the advertisement was deliberaiely inserted by
respondents, having ‘regard to the ﬁast experience of
difficulties faced by them in filling up vacancies for long
periods of time, anrd provided them the necessary flexibility
to ‘make appointments in excess of the advertised figure
against general vacancies that hade remained unfil!ed or had

become available for one r=ason or the other during the 18

months |ife of the panel. It has been argued that with the
creaticn of the 15 additional Benches w.e.f. 1.4.87 the
question of availability of vacancies was’not,fn issue and

in fact these additional! vacancies had been anticipated by

the High Leve! Selection Board when it made its
recommendations as well as by Government when it took
é conscicus decision to appoing candidates in
2XCess of the figure of 18. In this connection

i
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it has been asserted that any distinction between the
céndida{es in the select list and those in _the pane | i s
itself, illegitimate and the candidates named in the panel had

an equal right to be appointed against available vacancies as

those named in the select list. Reliance has been placed on
various ruiings to support those arguments, including R.S.
Mittal Vs. U.o.1. 1985 Supp. 2 SCC 230; Prgm Singh Vs.

HSED 1996 (4) scc 319. Benny T.D. & ors. Vs. Registrar,
Cooperative Societies 1988 (5) SCC 289 and U.O.1I. Vs,
I.S.Khatri 1982 Supp. 3 SCC 84.

39. It is true that the Sept. 1886 advertisement
}nviting applications for 18 vacancies of Members ITAT stated
that this figure was approximate and was liable to alteration
but the High Level Selection Board in its Report dated 27.8.97

v Tsenlence
while noticing this semee, accepted the figure of 18 vacancies
as inclusive of all existing and anticipated vacancies uptil
31.12.98. It is against'this figure of 18 vacancies that the
Selection B8oard é;Yécommended placement of 14 candidates in
the select list and 11 candidates in the panel or waiting
bist., This Selection Board Was a very high level body and we

-

have no% reason to doubt that the figure of 18 vacancies

correctly represented the number of existing/anticipated
vacancies- uptil 31.12.98. From the notings contained in
respondents files referred to in earlijer paras, it is clear

that the candidates in excess of the advertised vacancies were
appointed not against existing/anticipated vacancies, but
against the vacancies created conseguent to the setting up of
the additional Benches w.e.f. 1.4.97. The fact that tﬁese-
additiona! vacancie§ were not anticipated eijther by the
Selection Board, or indeed by Respondents when they issued

the adveriisement in September, 19886 is confirmed

/1
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from the notings in re:zpondents files already referred ;
and indeed Tfrom the President, ITAT s own letter dated
16.2.98 who was a Member of the Selection Board. In this
connection a perusal of the Selection Board's .Report for
1995-96 iz instruoti&%. That report spécifically mentioned
that after the vacancies had been notified, the vacancy
position had undergone a change, and then proceeded to make
its recommendationsw 1in the light of the changed situation.
No =uch exerclse was ma;de in the present Report, because the
Selection Board did not include the vacancies created w.e.f.
1.4.97 G;nsequent to the setting up of the additional Benches,
when 1t made 1its recommendations, and neither in fact did
Respcndent No.1 when it issued its advertisement in
September, 1996, This point is clinched by the fact that
Respondent No.l issued advertisemente separately inviting
applications fori these vacancies crezted consequent to the
setlting up of 15 zdditlonal Benches w.e.f. 1.4.97 as pointed

out by President, ITAT in his correspondence with the Legal

Affaire Department.

§0. We have therefore no douk® in our mind that the
vacancles created w.e.f. 1;4.97)oon3é:uent to the setting un
of tha 15 addtional Benches,were neither anticipated by the
Selecfion Eocard when it made its recommendations, and nor
indeed by Reepondenﬁ No.T when it issued its advertisement in
September, 1996. The number of vacancies advertised therein
wai 18, wnd manifestly aspplicants were zppointed in excess of
the 18 advertised wvacancies which haq taken into account all
the existing and anticipated vacancies uptil 31.12.98. The
law is well settled that appointments made in excess of the
advertised vacancies is violative of Article 14 and 16 of the

Constitution. Besides the Hon’'ble Sunreme Court s ruling inm

o
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'-Aah0k~ Kuma"ié case  ’(Subﬁa) Auﬁon‘ Qg*ch vreépondents rely
heav;iv, 4cther' rullncs Clted by thn" include Madan La; Ve,
3€a£e of 1% K (1995) 3 SCC 486: State-of Harvana Vs. Ajay
walia (1983) 6 SCC 259 and State of Bihar Vs. M.B.  Singh
?19945 Suppr. 3 806:308. In so far as the ruling; réliefkg
~ upon by aprnlicants are concerned, Prem Singh’'s case (Supra)
.relied upor by them, itself states that appgintmeﬁts'could be
made in excess of the advertised vacancies, only in rare, andl
emergent and eXceﬁtional case and in pursuancq_of a policy
decision. ‘4This‘ decision has been reiterated in Surinder
"Singh‘ V$. State of Punjab (1997) 8 SCC 488 and K.K. Sharma
st. | Y.K.  Gupta (1998)»3 SCC 45. In the present cases

’

befﬂreA no such emergency or excepticnal reasons have been

o

rought to our notice.

41, Nor indeed i1s there merit in the attempt on the
part of gptlicants' counsel to‘argue :ﬁat‘no distiﬁction cari
be mede betwéen those 14 candidates who were placed by “the
Seleqtion toard in the select list, and those 11: céndidateé
#ho were plzzed in thé Panel or walting list. Respondents in
our view arc entirely correct when they argue that candidates
from the :zanel could be considered for appointment only in
~ the event of candidates in the ielect 1list ~not beiﬂg
zoneinta d <osccount of non=clearance from vigilance ~angle,
or  on medffpl examination etc., or if they declined to,‘join

’
o the Tr1 ="*]) or  left the Tribﬂ:al immediately up;:on

non—ﬁo}ning. Pefsons in the pane: cannct be' appointed
zgalnst Vécancies which arose éubséc;entvto the - édvertis;ed
~vacancies. . In this. connection: RecDo ”ento rely on 5. Dasﬁ
¥s o Jhwun ¢t India 1991 (3) SCC 47 ard Gu;;at State Dy fx.

Englneer A'soc1at10n Vs. . State of Cujarat 1994 ‘Supp. (2)
' “Wiith ’ V

" SCC SQIAful y supports th1c view . B - )
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42, bln ﬁhis conneétion applicants’ counse! have arngd
strenuousl? that fhe life of the pane! was for 18 months and
would have expiréd_only around mid January, 199S. Tﬁey have
relied upon;certain fnstructions i ssued b§ the Govtﬂ 'of India
for Central Govt. Employees in the matter of DPCs and drawing
up of sélect lists/panels. .Respéndents"counse! on the other
hand have urged that these instructions héve no relevance to
the Select Lists/panels QraQn up by the High‘PoweFed Selection
Board presided over by a sitting Supreme Court judge, for
vacancfes‘ of Members in ITAT and it is contended that if this
argument was upheld it yéuld lead fo complications in regard
ton Select Lists/panles drawn by UPSC for services/posts where
examinations are held annually. Indeed respondents have
contended that the vélidity of the panei (waiting list) dated&q
27.8.87 came to an end when the next advertisement for 29
vacancies was issued in September, 1997 as pointed out in
President, ITAT's létters referred in Paras 22 and 27 above.

Respondents have sought support from the ruling in State of

\thar Vs. ‘Mohd. Kalimuddin 1896 (2) SCC 7 wherein it has

been held that where under the,statutofy rﬁte, the peribd .of
ijfe of a seleqt Iist_has already expired, it wquld'be illega!
to -coﬁtinue the select list and héve.contendéd fhat the ‘same
would, ée applicable for a pahel,lwhich in any case dées not
stana on a higher footigg than a select fisth

43, In our view applicants challenge to the impugned

order dated 30.8.98 on grounds of substance fails because

belonging as they all do to the general categofy, and with a

place not in the select list but in the pane! or waitiné list)

their appointment>woqu have_been\legal only if they had been

appointed " in ‘place of a person from the seélect Iistl dated

:_2708097 within . the smme category (end as per their oun panel

. : ' . //z._
¢ . .
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' position)',ﬁﬁo upon,appoTntmentLdid~no§7join the Tribunal™ or’

left soon after joining. 'Apﬁlicépts haye not succeedeq in

establishing that“ their apbointmenis_“ were’,ma¢e' in the

aforesaid circumstances. -

44 . We next come to the grounds of -procedure taken by

app!icanis’ couhsér.[ !t has been argued by them that L

'applicants should have been given an opportunity to show cause

and be heard before térhinatiﬁg their services by impugned
orders déted 30;8.983 and the failure of resbonﬂents'to do éo
is fatal.to {he legélfty of {hese'orders, on account of being.
violative of .the principles Qf haturai “justice. ) Various' 
rulings have‘ Beehi relied ubéﬁ to sdpbort " this argument

including:. S.L. Kapoor Vs. Jagmohan & others (1980) 4 scc

378: . R.R. Verma/&-Others‘Vs. UOl 1980 (3) SCR 478:; and

‘Basudeo.ATiwary‘Vé. Sikanku Unfversity & Others JT 188 (8) SC

. B44 .

45. Respondents on. the other hand have submitted that

béth‘ in the advertisement as well as .in the offers of

appointment it . was clearly specified that {he appoiniments
were temporary and the appointees were on probation. Rute
8(33 I TAT (Recru{tment & Conditions of Service) Rules

specifically. provides ' that at-any time dUring the period of

prchation and without any reason being assigned, suth Derson

may be discharged from service as Member. Reliance has also

‘been pfaceq by them on Rule 5 (1) CSS (Temporary Service)

Rules whigh-provide for termination in service of a. temporary
appo@nteenzby a:no{ice in writing“with one month’s notice, or

pay and a]lowancés in lieu thereof, which in the cases before

‘us’ was pajd‘ to appoljcanis. 'It is emphasised that the
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terminaticn was..not by.way of punizhment of any kind and it

is not in dispute that applicants were underoing probation.

s . 4b. We -have already seen that the appointments of
apelicarts which were temporary and on probation, were made
in exé zs of the advertised vacancies and were therefore ab
initice, 1illegal and void as was conceded by respondents
themselves in their notings preceding the termination of
applicants™ services, The appointments: themseves being
illegal, it cannot be said that respondents have violated the
principles of natural Justice, in terminating those
appointments without giving applicants an opportunity to show
cause, because no discretion was available to respondents
except to terminate those appointments. In this connection
the follow Para is S.L. Kapoor's case (Supra) relied upon by

vant.

W

pplicants themselves is extremely rel

[¢V]

b

“Linked with this question it the gquesticn

whether the fdlure to observe natural justice
doc: at all matter if the obse-vance of natural
juitice wplald Have made ms dafferemce. the
adritted or indisputable fz-ts cpeaking or
themszelves, Whereas on the admitted or .,
incdizputable facts only ore  conclusion is

sez<ible and under the law only enpenalty is
permiscible, this Court may nct issue its writ

! tc  compel the observance of natural justice,
- nof  because it approves the ~on observance of
anatural Justice but because Courtse donot issue
futile writs, But it will be a®& perniciou=
principle to apply in other situations where

conclusions are controversial, however,
z1ightly and penalties discretionary.”

. /'
4y. In the present cese, applicants having been

appointed in  excess of the advertised vacancies, those

- -

1
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‘ﬁppointments were ab initio vide Ashok Kumar's case (Supra) and

the conclusion that those appointments had to be cancellied

_-could not be in controversy. Respondents had nro discretion

except to terminate those appointments, and even had,appficants
been- given an oppdrtunity-to show cause, the end result could
ﬁegally have been no different. That being so, and furtheﬂ
more applicants being only temporary and on probation at the
time the impugned orders were passed, and the orders themselves
being perfectly innocuous and without stigma, we are unable to
hold that there has been any procedural! infirmity while issuing

the same.

48. Coming to grounds of malafjde, it has been alleged in
Para 4.27 of O.A. No. 1817/98 that the decision of
termination had been taken under the cioak of some execuse
relating to numbe} of Qacanciés and strength of panel!, but

really owing to some extraneous considerations. it has been

'aileged that a glaring instance is the transfer is the transfer

and termiantion of Members of Madras Bernch who had heard "and
passed orders in the Ms. Jayélalitha group of cases. 1t s
further af}eged that the services of Shri P. Bansal!, Member,
Madras Bench who had heard these cases was terminated énd
another, Member Shri A. Razzak was transfegred to ' Guwahati
after his short duration at Madras in place of Shri T.K.
Sharma whose services were also terminated. Since he could not
be  singled out, an apparent cover of generality was devised to

give an appearance of non-discriminating action. -

49. Respondents have denied these allegations as

-
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. being Qaéue and baéed‘on conjections and sumises. They

:JSOinted out fhat in K. ;Naga%ai‘Vs.f State of Aﬁdhra Pradhesh

1685 (1) SCC 523 the Hon’ble-~Supreme Court has held that "the
burden to estab!ish'ma|afides is a heavy burden ‘to discharge -
vague and casual allegations suggesting that a certain act was
done with an Ol£erjor motive cannot be accepted without broper
pieadings and . adequate proéf". Respondents ihave- further
bointed out that the appeal of Shri V. Bhaskaran‘( fn the Ms.

' Jayala!i{ha groﬁp 6f.case§) was dismissed on 7.8.98 while the
President, ITAT had pointed out the mistake of making
appointments in excess of the advertis;ed vacancies in
'November, 1987 itself and followed it up in February, igses
well before‘the_presént Governhent with the AIADMK aé one of
its (erstwhil;e) allies took office in March, 1998.’ We hold.
thqt app!icants have not succeeded in establishing malafides
against responden{s, more so when respondenis,have acted in
implementation ‘of the Hon'ble Supreme Court’'s judgment in

~

Ashok Kumar's case (Supra)iand rectified the mistake commdfed

~

by them earlier.

5C. Applicants have "also challenged the impugned orders
‘dated 30.8.88 on grounds of being unfair . and uneqguitable. It
" has been contended that some app!icants had kleft their

lucrative practice as Chartered Accountants to join as

Members, | TAT where they hoeped tﬂhake a career, and tHey-had
altered ~ their posiiion{ They had thus a legitimate
“expectatipn that they would continue agisuch. It -has also

‘been contended that applicants having been appointed as
Members, {TAT and - received trainiﬁg as such, and having
- discharged their statutory duties,Aand even drawn.‘pay and

allowances for some months_as Members,' |ITAT respcndents were



t'»i

. (‘
/ 3@ /

estopped from terminating their services, under the doctrine.

ofr promissory estoppel.

§1. Respondents in our view have correct!ly pointed out

-that there can be no plea either of legitimate expecation or

of Promissory Estoppel against statute or even judge made law,
.

which is bainding under Article 141 of the Constitution and

neitﬁer doctrine can be invoked to sustain an illega!ity;
Severa! rulings ;haVe been éited by respondents in their
written submissions in sﬁpport of the aforesaid propositicns,
which it is not ﬁécessaryrto repeat here. Suffice it to say

that while we syﬁpathise with the applicants whose services as

'Members, ITAT have been terminated for no fault of their own,

such sympathy cannot be at the cest of upholding the law.”

52. In the facts and circumstances discussed above. we
hold thét the impugned orders dated 30.8.88 are neither
illegal nor arbitrary, nor do they vio!ate'Articlés 14 and 16

of the Constitution to warrant our judicial interference.

53. Before we conclude, we would, however, advert to
o , .

one- aspect of the matter which has not been discussed so fér.
In some of the cases before us it was contended that
candidates from the select list dated 27.8.97 had left after

joining the Tribuhal and those amongst tﬁe panel of said date

‘could be accommodated in-their place. Fbr instance applicant
.Shri G.C.Gupta (O.A. No. . 1924/982_ has contended that,

»cbnsequent to 1he'nesign§tion from the Tribunal of Shri M.L,

/ \ . _ .
Sahni one 1.6.98, who was at SI. No. 3 of the Select List of

T
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Member (J), ' Shri 'T.K. Sharma who was at SI. No.1 of * the

panel- of Member (J) had been adjusted in his place, and hence
cOnsequént to Shri Swatantra Singh, who was at SI. No. 4 of

the select list of Member (J), leaving the Tribunal!l on 1.12.98

applicant Shri G.C. Gupta could be adjusted in his place. ln»

this éonnection it was éirongly urged that such adjustment

— ~

would be well with}n the life of the panel, dated 27.8.97 and

would also be in accordance with past practice. While

‘ respondents cohtend that the life of the panel dated 27.8.97

expired upon action being initiated to fill up .the additional

vacancies, that became AVailable conseﬁueht to the creation
of additional Benches, by issue of adverfisement in Sebtember,
1887, they themse!ves admit that persons from the pane! dated
27.8.97‘ could ‘bé'appointed as per iheﬁr ?ategory and pénef

position if B persons from the select list dated 27.8.97 did

rnot join, or left the Tribhuna! soon after joining.

- 55. The difference between Shri T.K. Sharma's case
(Supra) quoted by applicant Shri G.C. Gupta and his own case,

is that while "shri T.K. Sharma as per Shri Gupta’'s own

averments was absorbed from the panel, well before the..

‘ termination order dated 30.8.08 issued, applicant Shri G.C.

I . .
Gupta is seeking azbsorption dgainst a post said to have been

vacated by Shri Swatantra Singh nearly two months after the

issue of the impugned order. Nevertheless in the evént\ that
applidant Shri G.C. ' Gupta and any othzr»snmilarly situated -

applicants can be so adjusted within their own catégory; aﬁd-

as per their panel position, in place of;candidates from the
Select - List dated. ' 27.8.97 without violating the legs |
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principles laid dSWn by the Apex Court noted ;pove as wel!l as
rilevant rules, inét;uctioné and accepted past pfactfce, Ve Y
h§ﬂé there woula be no légaliimpediment fori respohdents 'to‘
consider fheir cases afresh for appointment as Member ITAT.
This action be ‘taken within two honths from the date date of

— -

receipt of a copy of this order.

56. These 0.As -are diéposed of in_terms of Paras 52 and

55 above. No costs.

57. Let copies of this order be placed in each O.A.

case record.
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