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ORDER

gy Hon ble Shri S.--R.- Adige, -Vice-Chairman (A): . .-

1. As these five OAs involve common questions of law
and facts, they are being disposed of by this common order.

2. In each of these OAs, applicants impuan:
Dep&rtmentof Legal Affair s order dated 30.9.1998 (specimen
copy of F.No. A-12023(25)/97-Admn. III(LA) dated 30.9.1998
at Anmnexure X' of OA No. 1917/98) terminating their
services as Members, Income Tax Appellate Tribunal (IIAT)

with immediate effect folbeing in excess of the -advertised

vacancies , upon payment of a sum eguivalent to the amount of "

their pay and allowances Tor a pericd of one month)calculated
at the same rate at which they were drawing the same

immediately before termination of their appointment.

3. These OAs which had initially been filed when
gpplicants were apprehending termination of their services}
came up before a Division Bench of the Tribunal on 5.10. 1898
on Qpioh date notices were ordersd to be issued to the
respbndents réturﬁ@ble within four weeks, with Zzweeks for
rejoinder thereafter. A prayer was made in the 0OAs for an
interim direction to restrain respondents from taking any
adversze action against applicants and to maintain status quo.
A short notice was also issued to the respondents on the
praver of interim felief, returnable within 2 weeks.
Meanwhile they were directed to maintain status-gquo as of
5.10.1998.  That interim ‘order was extended from time to

time. Thereafter official respondents filed MAs No. 2151/98

in OA No. 1917/98; MA 2153/98 in OA 1918/98; MA 2152/98 in

g



A

SRR

N

~
n
\\

oA 1223/98: MA 2154/98 in CA 1924/98 and MA 2155/98 in
OA—19¢4/98_praying for vacation of interim o9rder. These MA:
came up before another Division Bench of Tribunal on 30.f0.98
who after hearing :both parties dismissed theseq MAs for

vacation of interim order, vide detailed order dated 6.11.98.

4, Against that order, the Union of 1India filed
Civil Writ Nos. 5?86 and 6604/98 in Delhi High Court who by
their orders dated 9.4.99 set aside the impugned order dated
§.11.%8, by which the prayer made in the aforesaid MAs for
vacation of the interim order was dismissed. Against that
order the present applicants filed SLPs in the Hon'ble
Supreme Court, who on 29.4.9% while dismissing the SLPs,
directed that all these OAs be heard and disposéd of on merit
preferably within Z months.

5. Meanwﬁile as respondents: prior to the Tribunzal’ s
order dated 5.10.1998 had issued the ihpqgned order dated
20.9.1998 terminating applicants’ services, they filed MaAs
praying to be allowed to amend the 0OAs to impugh the or der
dated 30.8.1998 and to brihg certain additional factz on
record, which after hearing both perties, were allowed.

6. Respéndents have filed'their treplies to the JAs,
and @zplicants their rejoinder to those replies. '

7.  Admittedly Government of India in the Law
Ministry (Depakthent of Legal Affairs) have framed the ITAT
Hembers (Recruitment & Conditions of Service) Rules, 1963
under Article 309 of the Constitution which have been amsnded

from time to time. Rule Z defires a Member to be either an

Ve
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Accountant Member (A.M.) or a Judicial Member (JM). Rule 3
‘lays down the qualifications for appointment asa Member and
JRule 4 lays down the method of rec;uitment of Members. This
recruitment 1is to be on the recommendation of a High Level
Selection Board, whose compositfon is itself prescribed in
the Rules.

8. In September, 1986 Respondent No.1 advertised 18
vacancies of Members in |ITAT including 8 vacancies of JMs and
10 of AMs. Out cf the 8 vacancies of JMs, 2 were reserved

- for SC; 1 for ST and 1 for OBC. Similarly out of 10

vacancies of Ams, 2 were reserved for SC; 2 for ST and 1 for

OBC. As per avermentns of Respondent No.1, this
advertisement had taken into consideration all vacancies,
existing as well as anticipated uptil 31.12.88. The existing

vacancies in respect of JMs and AMs were 4 each resp_ectively7
While the anticipgted vacnaices uptii 31.12.98 in respect of
JMs and AMs were 4 and 6 respectively. The advertisement,
however, mentioned that the number of vacancies was
approximate and was liable to alteration.

g. As per prescribéd procedure, the High Level
Selection Board made its recommendations which are contained
in its report dated 27.8.87. This Selection Board was headed

by Hop’ble Mr. Justice M.M. Punchhi, Judge. Supreme Court

of India (as he then was) and had as its members, the Law
Secretary, the President, ITAT and a member of +the Law
Commission of India. A perusal of the repcrt reveals that

the Selection Board noticed that Respondent Nc.1 had issued
advertisement inviting applications for filling up 8 posts of
JMs and 10 posts of AMs which inc!uded vacancies anticipated
during the calendar years 1997 and 1998. It also noticed

that cut of 8 posts of J.Ms 2 were reserved for SC; 1

/k
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for 37 and 1 for OBC while out of 10 posts of AMs:™~—7 were

reserved for - 8C;.- 2 for ST and 1 for OBC. It also noticed

that the number of wvacancies were liable to alternation.

10. The Selection Board recommended 14 candidates (8

s JMz and & as AMs) in the select 1list under different

<]

categories against. the fixed number of 18 advertised
vacancies, It‘could not find suitable candidates in respect
of 4 reserved vacancies in the category of Accountant Member.
In additiorn it prepared a panel or waiting 1list of 11

candidates (5 as IJMs and 6 as AMs) as 1s clear from Appendix

_! to_B of the 'report. The combined inter se seniority of

- those on the select list as well as those on the panel was

given in Appendix 8 of the Report.

’

11, The recommendations contained in Appendix 1 to &

{Suprz) are reproduced below in chart form.

JURICTIAL MEMBER (8)

SC_(2) ST (1) _0BC (1} General (4)
1. Ram Bahadur 1. Dharam Raj 1. Sardar 1. Ramesh Tolani
i Singh . Akhtar 2. Satish Chandra
2. N.K.Karnail 3. M.L. Sahni
- 4. Swatantra Singh
O ST ' QBC General
fanel Panel Panel Panel
NIL H. Sausarkar NIL ' 1. T.K. Sharma
: Z. GQirish Chand
Gupta
3. B.R. Mittal
4. D.K. Tyagi
ACCOUNTANT MEMEER (10)
SC (2) : ST (27 eBC (1) General (5)
I. Mohan Singh None - sole 1. O0.K. Naravanan
appeared candidate 2. Mrinal K'Z2eknalL 2
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not found -~ peEbnash ~

fit 3. N.B. Sankar
4., T.J. Jdoice
5. T.N, Chopra
Panel , .__Panel. _=-Panel . . -.iime —oPanel w——
NIL “, NIL -- NIL 1. -Parveen Kumar
Bansal '

2. V.D.Wakharkear
3. Kishore Kumar )
Gupta
4, Ved Kumar Jain
’ 5. Manoj K. Sarkar
_ 6. Babu Ram Jain

12. Meanwhile owing to the increased workload in the
ITAT, which the 38 existing Bencheséére finding difficult to

)
cope with, @& proposal for creation of additional Benches had

been under Respondents” consideration  for some time .
Eventually upon receiving Government’s approval, 15
additional Benches were sanctioned w.e.f. 1.4.97 vide Legal

Affairs ™ Department letter dated 5.3.97.

13, _ Offers of appointment were issued to 211 the 14
candidates in the ‘select 1list and the 11 in the panel
{(specimen copy dated 20.11.97 at Annexure II in O.A. No.

A

’917/98)) Upon w®w= acceptance by them and commﬁtlon of
. égg;;;é;@ formalities, including medical examination etc.
app01nument letters were issued to all of them (spevlmen copy
dated 10.12.97 at Ann. III in 0.A. No. 1917/981. From the
aforementioned chart it is clear that out of 8 candidates

i sxleck 1isf -
ropumnested for IM, 4 were general candidates, and similarly

. - Ir\ /u}‘ }r;?,‘ )
out of 6 candidates pecommendod: for AM, 5 were general
candidates. The candidztes appointed were however 24 in all
including 12 JMs of whom 8 were general candidates and 12 AMs

of whom 11 were general candidates (Shri V.K. Jazin st S1.. ..

No.4 in the panel of AMs had resigned).

1
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14. Upon receipt of appointment letters the
appointees reported at the desighated Benches for their two
months orientation/training-upon which their bosting --orders
were issued (specimeﬁ copy dated/$.%.98 at Annexure _é:“ of

A
o.A. No. 194%/98).

IS. It is not denied that pursuant to those posting
orders , appliéénts commenced discharging tHeir statutory
functions under the relevant provisions of the Income Tax Act,
and continued to do so till their services were terminated by
impugned orders dated 30.9.98. Meanwhile respondenté had

also issued é"composite seniority list of all Members of ITAT

on 17.4.98 which included the names of applicants.

16. Beéfore we dicscuss the grounds taken by
epplicants to challenge the impuagned orders, it would be
useful to summarise the nctes and orders leading upto the

gppointment of applicants as Members, ITAT and the subsecuent
termination of their serwvices, as contained in relevant files

salntsined by rescondents;which we have perused.

17. The notings in Legal Affairs Department s file
e, i? Noo  A-120723(11)/97-Admn.  II7T tLA) reveal that a note
was submitted to the then MOS (LJ) on 9.9.97, in which after
recalling that & Selection Board had been constituted for
selecting éuitable candidates for appointment as JMs and AMs
"in ITAT, attenticon was invited to the Selection Board’'s
recommendations (a copy of whose report dated 29.8.97 Qas

placed on that file)and acceptance was recommended of the

1
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report before submission of the papers—- to Appointments

- 1 Committee of the Cabinet. Furthermore the note recommended

as-follows: - L : e e

"It may please be recalled the while issuing the
advertisements for these selections, the
question of creation of 15 additional Benches in
the Tribunal was under active consideration of
the Government. However, necessary approval of
the Cabinet was obtained and sanction orders for
the c¢reation of these additional Benches was
issued subsequent to the issue of the
advertisement. In view of this and considering
the fact that the next Selection Board may take
considetrable time for presenting its report, we
may operate the present panel of names (to the
extent candidates are available) for filling up
the newly created vacancies also. The remaining
vacancies are belng advertised separately.

MSL3 may kindly see for approval".

18. Upon approval of the aforesaid note on 10.9.1987,
approval of Appointments Committee of the Cabinet was sought
for and obtained for appointment of the candidates as

IMs /AMs,

19. Upon receiving ACC's clearance, and upon
completicn of other prejoining formalities individual offers
of a@ppoirtment were issued to the seleéted candidates, anc
the§ were asked to convey their willingness to join on the

termg and conditions contained therein;_

20. A perusal of ITAT file No. P/45/97 (I & 1II)
reveals that Legal Affairs Depsriment sent letter datec
24.11.97 to the President ITAT informing him that 8 of the
gppointess including applicants S/Shri B.R. Jain,
B.R.Mittal, G.C. Gupta and D.K. Tyagi were ready to join as
Members, ITAT and proposed that these appointees be posted at
Delhi for their 2 months orientation/training before posting

orders were issued by President ITAT.and he was requested to

/
/1
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contirm. However,>in his reply dated 27.11.97 the.President
ITAT drew attention to the Bombay High Céurt's interim order
dated 6.3.97 in WP No. '2350/96 directing that in\respect of

. the first pogting«of a newly appointed Member, the President

ITAT would intimate to Respondent No.1 (UOI) and Respondent
No.2 (Law Secretary) as to which Bench such Member was to be
posted, on receipt of which Respondents No.1 and 2 would pass
orders accordingly. He further statedvthat‘ this interim
order of the Bohbay High Court had been adopted by the
Hon"ble - Supreme Court in their own orders dated 31.3.97 and
2.5.97 and requested for intimation of the names of the
appointees who had accepted theloffer of AM/JIM to enable him
“f W to intimate to the Deptt., the Benches to which they were to
be assigned for their 2 months” orientiation/training;-
followed by their posting. The Presidenf-ITAT followed this
up with ancther iletter dated 10.12.97. Meanwhile upon
receiviﬁg information of the acceptance of the appointment
offer from time to time from the appointees themselves, or
from the Deptt. - and <completion of their pre-joining
formalities (Medical exam.,.police verification, vigilance
clearance etc.) roughly between early November, 1297 and late
January, 1998, the President ITAT intimated to the Deptt. ‘aa
ﬁ’ ‘ io wh%ch Bench they had been‘éssigned for their 2f'months'
orientiation/training followed by posting, on receiﬁt of
#hich the Department informed the appointees to report for
duty accordingly ai the designated Bench for which an outer

time limit was also set. (/4
/4
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21, ITAT File No. P/45/97(11) further reveals that
the President ITAT received a petition on 13.2.98 purportedly
zigned by one R.C. Sharma, Advocate . lgvelling serious

allegations 1in the matter of appointment of AM's/JM's in

excess of the advertised vacancies.

22, On 16.2.98 the President ITAT wrote to the

Department of Legal Affairs seeking certain _clarifications.

He pointed out that 1in the advertisement inviting
applicaticns for 8 posts of Judicial Members and 10 posts of
Accountant Members in the ITAT,it had been stated that the

number of vacancies were approximate and were liable to

hd alteratic~, but no notification altering the number of
vacancies had been issued. It was not known at the time of

issue of the advertisement whether Govt. was going to

zancticn aﬁy, additional posts by increasing the number of

Benches. Such sanction for increass in the number of Benches

by 15, in addition to the existing strength of 38 Benches

came only pursuant to the letter dzted 5.3.97 effectiye from

Tog, 97, The letter went on to add that consequent to the

sanction of 5 additional Benches w.e.f. 1.4.97, a fresh
advgrtisezent had been issued on 3.2.97 inviting applications

< forisix seneral posts of IM's and five general posts of AM -

(11 in all)y  in ITAT) anc by another letter dated 12.9.97.

applications had been invited for 7 reserved posts of JdM7e
ﬁembef and 11 reserved posts of AM s (ié in all) in ITAT.
The letter stated that after the sanction of 15 additionszl
genches w.e.f. 1.4.97, a total of 29 vacancies of AM ' s/JM <
were advertised as aforesaid, for being filled up, and the
selection- process had been 1nitiatéd, but it still remained

to be comnleted. The 1letter added that aprointment of 26

members had been communicated to him 21.11.97 and 21.1.98

/)
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through 4 references, but the total number of vacancies
exilsting cut of 76 posts sanctioned in 197Z,was only 18 a: of
that date. One more post of A.M. .would fall wvacant
consequent to a retirement on 11.3.98, raising the number of
vacancles to 19.  Thus, there was an excess of 5 candidates
and he sought an immediate clarification as to how these
additional Members were to be treated. Were they to be
appointed in the likely vacancies which may arise among the
76 members which was the sanctioned strength of 1972 or were

they to-be posted against 29 members for which advertisements

were issued vide letters dated 3.9.57 and 12.9.97 7

Z3. A copy of this D.0. letter dated 16.272.98 was
glso sent by President ITAT with a covering letter dated
23.2.%8 to the.P.S., to Law Minister enclosing therewith &
copy of & letter from one Shri Hira regarding his alleged non

inclusion from the select list.

24, On 72.3.98 the President ITAT <sent a reminder to

the Departiment.

2%. On 5.3.98 the Sr. Vice President ITAT recorded a
note ‘that he had meét the then Law Secretary';n the matter of
clarification regarding appointment of new Members and their
first posting at different places. The note recorded that
the Law Secretary had stated that the appointment of new
Members had beedmade in the light ¢f the recommendations of
the Selection Board and the panei cf Members drawn up by it,
and the posting of these Members was to be done by the
President at the stations where there were existing

'L
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vacahcies. The note further recorded that it ha en made
n e’ _
clear thatz\clarifications were being cent in this regard as

there was no need for the same.

26. The President ITAT recorded his ini;iaié on the

note on 9.3.98.

Ex)

z7. On  30.3.%8 the President ITAT addressed a
detailed letter to the Cabinet Secretary. 3ﬁ this letter he
pointed out that when selection took place for the 18 posts
advertised by letter dated 9.9.96,there was no inkling that
the number of Benches were going to be increased. The
Selection Board as usual prepared a panel in which not only
vere selections made fTor the 18 advertised posts, but also
4-5 candidates were kept in the waliting list so that in case
any _of the regglarly selected candidated for whatever reason
failed to také: up the appointment, the wzit listed persons
could be absorbesd. He pointed out that the strength of the
posts of Members had increased by 30- against which two
sotification hacd been issued, one dated 3.%.97 inviting

applications for ¢ general'posts of JM s and 5 general posts

=t

of AM's and the other dated 12.9.97 for 7 reserved posts ¢
M s and 11 reserved posts of AM s i.e. 29 in all. Thus it
was) clear that the posts sanctioned for these 15 addl.
Benches Qas intended to be separately trezted by Govt. and
no ndxbp of the old and new posts were allowable. The letter
went on to add that against the 18 old vecancies, more than
18 persons could not be taken., unless zome of _the newly
created vacancies (i.e. these posts created by letter dated
5.3.97 w.e.f. 1.4.97) were added to the 18 old vacancles but
this exercise was never done. The letter pointed out that

adjusting 24 persons against 18 vacancies which existed in

‘1



o EALNR L g

o

/ 15/
the old sanctioned strength of 76 posts. of Mekber€ was not
possible, but in order to show complian&e of the Bombay High
Court’'s irterim order dated 6.3.97, he was leigedlto show
the places of training and posting of all the 24 pefsons-who
had been appointed by Govt. The letter went on to add that
he had sought <clarification from the Department of Legal
Affairs vide his letter dated 16.2.98, but no clarification.
Cx;t etfiows  had been given,and when he had deputed the Sr.
Vice President ITAT to contact the Department for
clarification, hé had been given the reply already extracted
in peara 75 above. He requested the Cabinet Secretary to call
for the file and send necessary clarifications immediately.
A copy of this letter was also sent to the Sr. Vice
President ITAT, New Delhil with the reguest to call on the
Cabyinet Secretary, explaining the urgency of the matter and

report back to him.-

29. From a perusal of Deptt. of Legal Affairs File
No. F.No. A-12023 (11)/97-Admn.III (LA) it is clear that
upon receict of copy of President., ITAT s letter dated
30.3.98 eddressed to Cabinet Secretzry,vide J.S. Cabinet
Secretary ¢ D.C. Letter dated 17.4.%8,and further Memo dated
20.@.98 calling for a note on the subject, the matter was
examined in that Department and a note was submittéd in which
it was stated that the advertisement issued 1in September,
1996 inviting applications for certain (number was not
specified) vacant posts of J.M. and A.Ms in ITAT had taken
into conszideration all wvacancies existing and anticipated
upto end December, 1998 and also at the time of issue of the
sald advertisement a proposal for the creation of 15
additional Benches was under active consideration. This

proposal involved creation of 15 posts each of J.Ms and AMs

V
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znd since no final decision had been taken by Govt. at the

relevant time, the advertisement categofically stated that

—- the number of vacancies was only approximate and was 1liable

to alteration. Subsequently the Cabinet had approved the
creation of 15 additional Benches in January, 1997 and orders
for creation of these 15 additional Benches (15 additional
posts each of J.Ms and A.Ms) were issued on 5.3.97 effective
from 1.4.97, Meanwhile the President, ITAT had been
teparstely advised by way of a confidential 1letter about
Govt's approval for the creation of the new Benches and was
also requested to take advance action so that these Benches
could be operative from the begining of the financial year
1897-28 i.e. from 1.4.97, After referring to the
constitution of the High Level Selection Board, the note went

on te add that the names of the candidates recommended by it
were placed before the ACC.and this time also the fact of
creation of 15 additional Benches was brought tc¢ the notice
of Law Minister and Aopolntments Committee of tre Cabinet,
gnd Government had taken a conscious decision to operate the
panel of names to the extent candidates were avzilable for
filling wup the newly created vacancles, and for advertising
the remaining vacancies separately. Thus é totzl number of
Z4 candidetes as recommended by the Selection Board were
appréved by A.CC for appointment. The remaining vacancies
glong with the wvacancies anticipated during the years 1998
and 1999 were advertised separately after completion of the
aforezaid process. The note went on to add that in terms of
the Bombay High Court's interim order dated 6.3.97 the
queztion of determination of the strength of the Members in
the Tribunal and the processing of appointments against
vacant posts was exclusively within Govt's jurisdiction and

the President, ITAT had no jurisdiction to interfere in the

' 1
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same. In conclusion it was stated that Cabinet Secretary
could be informed accordingly and also requested to instruct

President, ITAT from making infructuous and misleading

representations to the Government.

29, This note was approved by the then Law Secretary

on 29.4.98.

-

30. Orn 18.5.98 the President, ITAT met the new Law
Mirnister and submitted to him a note seeking clarificatiop as
to how the 24 Members to whom appointment letters had been
given could be adjusted. This note contained a recital of
what had been stated by him before and invited attention to
the earlier -oorrespondence in this regard and mentioned that
despite  the urgency of the matter, he had not received any

clarification so far.

31. On receipt of this note, the Legal Affairs
Department put up a note to him in which after briefly
recounting the facts of the case it was pointed out that out
of the 18 posts of Members (8 J.M.s and 10 A.M.s) originally

advaertised, the reservation position was as follows :-

Categdry sC ST OBC  General
J. M. , 2 i ] 4
A. M. 2 Z 1 5

) As againzt thic the number of candidates appointed
2gainzt the varicus categories were

Category sSC ST QBC General
J. M. 2 Z 0 8
AM. i 0 0 11
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If the advertisement had originally been issued for
filling up 24 pests as has been done (12 J.M.< and 12 A.M.s)

the reservation position would have been

.Cateqgory : sC ST 0B General —
J.M. ‘ 3 1 y4 6
A.M. 2 A 2 6

The note went on t§ add that while it was true that
the Selection Board could not recommend suitable candidates
in respect of a number of reserved posts, especially in the
category of A.M.s, it appeared that this aspéct was not
considered at the time of finalisation of these appointments,
and-ho readvertisement of the reserved posts appears to have

been issued seperately, hefore making appointments under

general category. Thus there appeared to have been a

procedural lapse in processing these appointments. {emphasis

supplied). As regards the legality of appointments of six
more candidates in excess of the 18 vacancies (existing and
;ntioipated) originally advertised, attention was invited to.
the Hon ble Supreme Court s ruling in Ashok Kumar and others
ve. Chairman, Banking Services Recruitment Board & Cthers JT
1995 (5) SC 276 in which it had been held that recruitment of
éan@idates in excess of the notified vacancies was violative
of Article 14 & 16 of the Constitution, and it wes stated

that there undoubtedly had been an irreqgularity and

illegality in_  the matter of appointments of candidates in

excess of the 18 advertised vacancies(emphasis supplied).

However, &as the appointments had already been made and the
candidates had joined, the matter was placed before the Law

Kirister for such orders as may be considered appropriate.
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32. This note was approved by the Law Minister on

.~-33. ..--Thereupon a -referral---note dated 7.7.98 .was
prepared by the Department 6f Legal Affairs for the opinion
of the Attorney General of India, in which it was conceded

that in view of the aforesaid ruling of the Hon ble Supreme

Court, the legality of appointments in excess of the

advertised vacancies could be auestioned (emphasis supplied).

In this note two questions were framed for the Attorney

feneral "s opinion:

5) Whether the appointments of the
candidates in excess of the

advartised number of wvacancies under.

various categories was legally
tenable.
z) I¥ not, whether any show cauce notice

was necessary to be given to them
before their appointments were

terminated.

[

i

KT Attorney General on 21.7.78 opined that:

1) The appointments made in excess of the
advertised number of wvacancies had
been deprecated and was
unconstitutional as held by the

-Hon "ble Sdpreme Court in Ashok Kumar s
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case (supra) & since they were legally Q;Z?I
untenable, they were liable to be

terminated.

Z) No show cause notice was necessary to
be given to persons whqse appointments
were 1llegal. However they should be
informed of the reason why their
appointments were being té?minéfed.
In the present case there was no
removal  or dismissal from service but
correction of an illegalit%f; whose
hecessary - conscquence was termination -

of employment.

35. On receipt of this opinion a proposal was
submitted by the Legal Affairs Department on 22.7.98 to the
Ltaw Minister. for seeking approval of the Appointments
Committee of the Cabinet for'termination of the appointment
of those persons who had been appointed in excess of the
advertised numbe} of vacancies, including the 5 applicants
before us. » Approval was accorded by the Law Minister on
22.7.58 itself and upon securing approval of the Appgintments
Committee of the Cabinet their services were terminated by
impugned order dated 30.8.98;against which these 0As have

been filed.

36. We have heard learned counsel for the applicants
as well as for the respondents (including those who appeared
for the Union of India as well as on behalf of the ITAT) at

considerable length)spread over several sittings. Both sides

s
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have also filed detailed written submissions of rfguments
pressed during hearing, which have been taken on record. We
have givenrthe matter our careful consideration.

37. The impugned orders dated 30.8.98' have been
challenged as being iliegal and arbitrary, both on grouhds
of substance as well as on ground of procedure. Furthermore
the impugned order have been challenged on grounds of
malafide, and also of being unfair and unequitable, and thus

comprehensively viotating 'Articles i4 & 16 of the

Constitution, necessitating judicial intervention.

38. On grounds of substance, our attention has been
invited to the advertisement issued in Sept. 19868 inviting
applications for 18 wvacancies of Members in |TAT. Much

stress has been laid on the fact that this advertisement
it;elf stated that this figure of vacancies was approximate,
and was Iiab!é to alteration. It is emphasised that this
provision in the advertisement was deiiberétely inserted by
respondents, having regard to | the past experience of
difficulties faced by them in filling up vacancies for !ong
periods of time, and provided them the necessary flexibility
to :make appointments in excess of the advertised figure

against genera! vacancies that hade remained unfilied or had

become available for one reason or the other dufihg the 18

months |ife of the panel. It has been argued that with the
creation of the 15 additiona! Benches w.e.f. 1.4.97 the
guestion of availability of vacancies was notAfn issue and

in fact these additional vacancies had been anticipated by

the High Level Selection Board when it made its
recommendations as well as by Government when it took
a conscious decision to appojnt candidates in
excess of the figure of 18. In this connection

g
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it has been asserted that any distinction between the
“candidates in the select I|ist and those in -the pane | is
itself, illegitimate and the candidates named in the pane! had

an equal right to be appointed against available vacancies as

those named in the select list. Reliance has been placed on
various rulings to support those arguments, inctuding R.S.
Mittal Vs. u.c.!. 1995 Supp. 2 SCC 230; Prgm Singh Vs.

HSED 19968 (4) scc 319. Benny T.D. & ors. Vs. Registrar,
Cooperative Societies 1888 (5) SCC 268 and U.O.!. Vs.
1.S.Khatri 1992 Supp. 3 SCC 84.

39. It is true that the Sept. 1996 advertisement
inviting applications for 18 vacancies of Members |TAT stated
that this figure was approximate and was iiable to alteration
but the High Level Selection Board in its Report dated 27.8.87
wa}le noticing thfsmgggggi accepted the figure of 18 vacancies
as inclusive of all existing and anticipated vacancies wuptil
31.12.88. It is against this figure of 48 vacancies that the
Selection Board é%?écommended placement of 14 candidates in
the select list and 11 candidates in the pane! or waiting
list. This Selection Board wés a very high leve! body and we
have 'no; reason to doubt that the figure of 18 vacancies
correctly represented the number of existing/anticipated
vacancies uptil 31.12.98. From the notings confained in
respondents files referred to in earlier paras, it is clear
that the candidates in excess of the advertised vacancies were
appointed not against existing/anticipated vqcancies, but
against the vacancies created consequent to the setting up of
the additional Benches w.e.f. 1.4.97. The fact that these
additional vacancies were not anticipated either by the

Selection Board, or indeed by Respondents when they issued

the advertisement in September, 1886 is confirmed

/1
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from the notings in respondents files already referred to,

Fand indeed from the President, ITAT s own letter dated

16.2.28 who was a Member of the Selection Board. In this

connection a perusal of the Selection Board’'s .Report for

N

1995-96 iz instructi¥@. That report specifically mentioned

that after the vacancies had been notified, the vacancy
position had undergone a change, and then proceeded to make
its recommendationsw in the light of the changed situation.
No such exercisze was ma;de in the present Report, because the
Selection Board did not include the vacancies created w.e.f.
1.4.97 c;nsequent to the setting up of the additional Benches,
when it made 1its recommendations, and neither in ‘fact did
Respégdent No.1 when it issued its advertisement in
September, 1996. This point is clinched by the fact that
Respondent No.! issued advertisements separately inviting

applications for. these vacancies created consequent to the

'setting up of 15 additional Benches w.e.f. 1.4.97 as pointed

out by President, ITAT in his ccrrespondence with the Legz!

Affairs Department.

§0. We have therefore nc doubt in ocur mind that the
vacancies created w.e.f. 1.4.97, consequent to the setting up

of the 1S addtional Benches;were neither anticipated by the

Selecticn Board when it made its recommendations, and nor

indeed by Rezpondent No.1 when it issued its advertisement in
September, 1996. The number of vacancies advertised therein
was 18, ond manifestly applicants were appointed in excess cf
the 18 advertised vacancies_which had taken into account all
the existing and anticipaﬁed vacencies uptil 31.12.98. The
law is well settled that appointments made in excess of the
advertised vacancies is violative of Article 14 and 16 of the

Constitutidh. Besideg the Hon ble Supreme Court’s-ruling in

1
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Ashok Kumar's case (Supra) vupcn which respondents \rel

heavily, other rulings cited by them include Madan Lal Vs.
State of J & K (1995) 3 SCC 486: State of Harvana Vs. Aday

»
fi - Walia (1995) 6 SCC 259 and State of Bihar Vs. M.B.

Singh
(1994) Supp. 3 SCC 308. 1In so far as the rulings relietk

upon by applicants are concerned, Prem Singh’s case (Supra)

relled upon by them,'itself states that appointments could be
made in excess of the advertised vacancies, only in rare, and
emergent and exceptional case and in pursuance of a policy
decision. This deéision has been reiterated in Surinder
Singh Vs. State of Punjab (1997) 8 SCC 488 and K.K. Sharma

Vs. . Y.K. Gupta (1998) 3 SCC 45. In the present cases

u'.)’

befmre; no such emergency or exceptional reasons have been
~ brought to our notice.
41, Nor indeed is there merit in the attempt on the
part of applicants’ counsel to argue that no distinction can .
ke  made _between those 14 candidates who wefe placed by the
Seleciion Board in £he select list, and those 11 candidates
¥ho wers placed in the Panel or uaitingblist. Respondents in
our view are entirely correct when they argue that candidstes
from the panel could be cohsiaered for appointment only in
the event of candidates in the select list not 'being
zppointed  on éocount of ncen-clezrance from vigilance angle,
o/ or ¢n mgdjoal examination etc.} or if they declined to, 3cin
. the Trfbunal; or left the Tribunal immediately fuo:on
non-joining. Persons in the panel cannot be appointad
againet vacancies which arose subsequent to the advertis;ed
vacancies. In this connection Recpondents rely on S. Daszh
¥s. Union of India f991 (3) SCC 47 and Gu{gét State Dy. fx.
Engineer Association Vs. State of Gujarat 1994 Supp. (2)

“wiich
SCC 591Afu11y supports this view.

N



.’J’

N
%
SO

/ 25 / | /}

42. In this connection applicants’' counsel have gued

pestrenuouslty that the life of the panel was for 18 months- and

would have expired only arcund mid Januaryb 1988. They have

A relied upon certain instructions‘iSSUed by the Govt.' of India

for Central Govt. Employees in the matter of DPCs and drawing

up of select lists/panels. Respondents’ counsel on,the other
hand have urged that these instructions haQe no relevance to
the Select Lists/panels drawn up by the High Powered Selection
Board presided over by a sitting Supreme Court judge, for
vacancies of Mémbers in ITAT and it is contended that if this
argument was upﬁeld it would lead to complications in regard
to Select Lists/pantes drawn by UPSC for services/posts where
examinations are held “annual ly. Indeed respondents have
contended that the validity of the panel (waiting list) datedéﬂ
27.8.87 came to §n‘end when the next advertisement for 29
vacancies was issued in September, 1897 as pointed out in
President, ITAT’s letters ;eferréd in Paras‘22 and 27 above.

Respondents have sought support from the ruling in State of
Bihar Vs. Mohd.- Kalimuddin 1996 (2) sCcC 7 whefein it has
been held that where under the statutory ruie, the period of
life of a select iist has aliready expired, it would be illegal

to- continue the select list and have contended that the same
would ée applicable fpr a panel,lwhich in any case does .not

stand on a higher footing than a select list.

- 43, In our view applicants chatllenge to the impugned
order dated 30.8.98 on grounds of substance fails because
belonging as they all do to the general category, and with a
p!aée not in the select }isi but in the panel or waiting list,

their appointment would have been legal only if they had been

appointed in place pf a person from the-select list dated
27,6,57 within the s=me category (and as per their own panel

. ‘\ A |
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position) , who upon appointmentﬁdid not join the Tribuna! or
left soon after joining. Applicants have not succeeded in

establishing that their appointments were made in the

aforesaid circumstances.

44 . We next come to the grounds of procedure taken by
applicants’ counsel. !t has been argued by them that
applicants should have been given an opportunity té show causi
and be heard before terminating their services by impugned
orders dated 30.8.98, and the failure of respcndents to do so
is fatal to the tegatity of these orders, on accbunt of being
violative of the principles of natural justice. Various
rulings have been relied upon to support this argumeﬁt
including S.L. Kapoor Vs. Jagmohan & others (1980) 4 SCC
379: R.R. Verma & Others Vs. UOl 1980 (3) SCR 478: and

Basudeo Tiwary Vs. Sikanku University & Others JT 198 (8) SC

644 .

45. Respondents on the other hand have submitted that
both in the advertisement 'as well as in the offers of
appointment it was clearly gpecified that the appoiqtments
were temporary and the appointees were on Dprobation. Ru'le
6(3)' ITAT (Recruitment & .Conditions of Service) Rules

specifical!y provides that at any time during thelperiod of
proba%ion and without any reason being assigned, such person
may be discharged from service as Member. Reliance has also
been placed by them on Rule 5 (1) CSS (Temporary Service)
Rules which provide for termination in service of a temporary
appointee by a notice in writing with one-monih’s notice, or

pay and allowances in lieu thereof, which in the cases before

us was paid to appolicants. It is emphasised that the

g
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termination wss not by way of punishment ¢f any kind and it

is not‘in dispute that applicants were uddefoing probation.

-~

+ - Ab: - we -have already seen that the appointments of
applicants which were temporary and on probation, were made
in escess of .the advertised vacancies and were therefore ab

initio, illegal‘gand void as was conceded by respondents’

'themselveé in their notings prceding the terminatiom .of

applicants’ éerVices. " The appointments themseves being
illegal, it cannct be said ﬁhét,respondents havé violated fhe
principles of natural ‘justioe, in terminating those
apﬁbintmehﬁs without giving applioants an.onportunity te show
cause, ‘because ﬁo~discrétioh was availablg to respondents
excapt to terminate those appointments. In this connection

the follow Para in S;L. Kapoor s case (Supra) relied upon by

spplicants themselves is extremely relevant.

“"Linked @ith this aquestion is the questicn
whelther the fiilure to observe natural Justice
doec at zll matter-  if-the observance of natural
Cjustice wotld Have made ms  dafferemce. the
admitted or indisputable facts cpeaking or
“themszlve:.  Whereas on the admitted or -
indisputztle facts only one ccrclusion is
ossible and under the law only mpenalty is
permissible, this Court may not iszue its writ
- to compel  the observance of naturzl 'justice,
-no& beczuse it approves the non obszervance of
natural 3Jjustice but because Courts! donot issue

- futile writs., But it will be as pernicious
principle to "apply in other Situations where
conclusicns | are oontrover<1al however,

;11qht1y and penoltles d1<cret10nary " ,

~47. In the present case, applicants Having been

appolinted in ervcess . of. the advertised vacanciés, those
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appointmenfs were ab initio vide Ashok Kumar’'s case (Supra) and
ime conclusion that those appointments had to be cancelled
could not be in controversy. Respondents had no discretion
except to terminate those appointments, and even had applicants
been given an oppdftunity to show cause, the end result could
legally have been no different. Thét being so, and further
more applicants being only temporary and on probation at the
time the impugned orders were passed, and the orders themselves
being perfectly innocuous and without stigma, we are unable to
hold that there has been any procedural infirmity while issuing

the same.

48. Coming to grounds of malafide, it has been alleged in
Para 4.27 of O0.A. No. 1817/88 that the decision of
termination had been iaken under the cloak of some execusé
relating to numbe} of vacancies and strength of panel, but
really owing to some extraneous considerations. |t has been
alleged that a glaring instance is the transfer is the transfer
and termiantion of Members of Madras Bench who had heard and
passed  orders in the Ms. Jayéla!itha/group of cases. IE is

further alleged that the services of Shri P. Bansal, Member.

Madras = Bench who had heard these cases was terminated and

'another3 Member Shri A. Razzak was transferred to ' Guwahati

after his short duration at Madras in place of Shri T.K.
Sharma whose services were also terminated. Since he could not
be singled out, an apparent cover of generality was devised to

give an appearance of non-discriminating action.

49. Respondents have denied these allegations as

- 77”
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being vague and based on conjections and §umises. They ave
\Pointed out thgt in K. -Nagaraj‘Vs.—'State of Andhra Pradhesh
1985 (1) SCC 523 the Hon'ble Supreme Court has held that "the
burden to establish matlafides is a heavy burden to discharge -
vague and casua! allegations suggesting that a certain act was

done with an ulterior motive cannot be accepted without proper

pleadings and adequate proof”. Respondents have further

_pointed out that tHe appeal of Shri V. Bhaskarén‘( in the Ms.

Jayalalitha group of cases) was dismissed on 7.8.88 while the
President, ITAT had pointed out the mistake of making
appointments in egcess of theA advertis;ed vacancies in
Nermber, ‘1997 itself and followed it up in February, 1988
well Dbefore fhé.present Government with the AIADMK as one of
its (erstwhilge) allies took office in March, 1888. We hold
that applicants have not sucéeeded in e§tablishing malafides

against respondents , more so when respondents have acted in

" implementation of the Hon'ble Supreme Court’s jucgment in

-

Ashok Kumar's case (Supra}. and rectified the mistake commufed

by them earlier.

50. Applicants have also challenged the impugned orders
dated 30.8.98 on grounds cf being unfair and unequitable. It
has been contended that some applicants had left their

tucrative practice as “Chartered Accountants to join as

.Members, ITAT where they hoeped tqhake a career, and they had
altered their position. They had thus a legitimate
expectation that they would continue as such. It has also

been contended that applicants having been appointed as
Members, ITAT and received training as such, and having
discharged their statutory dutieg, and even drawn pay énd

allowances for some months as Members, |TAT respondents were

%
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estopped from terminating their services, under the doctrine

ofr promissory estoppel.

51. Respondents in our view have correctly pointed out
that there can be no plea either of legitimate expecation or
of Prdmissoéy Estoppe! against statute or even judge made IaQ,
which is g;inding under Article 141 of the Constitution and
neither doctrine can be invoked to sustain an illegality.
éeveral rul ings have been cifed by respondents in their
written submissions in support of the aforesaid propositions,
which it is not necessary to repeat here. Suffice it to say
that while we sympathise with the applicants whose services as

Members, ITAT have been terminated for no fault of their own,

such sympathy cannot be at the cost of upholding the law.

52. In the facts and circumstances discussed above, we

hold that the impugned orders dated 30.8.88 are neither

illega! nor arbitrary. nor do they violate Articles 14 and 16
cf the Constitution to warrant our judicial interference.
53. Before we conclude, we would, however, advert to

one' aspect of the matter which has not been discuésed so far.
In some of the cases before us it was contended that
candidates from the select list dated 27.8.97 had left after
joining the Tribuna! and those amongst the panel of satitd date
could be accommodated in thefr place. For instance applicant
Shri G.C.Gupta (O.A. No. 1824/98) has contended that
consequent to the rééignation from the Tribunal of Shri M.L.
Sahni on§'1.6.98, who was at SI. No. 3 of the Select List of

7
{
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Member (J). Shri T.K. Sharma who was at SI. No.1 of the
pane! of Member (J) had been adjusted in his place, and hence

consequent to éhri Swatantra Singh, who was at SI. No. 4 of

the select {ist of Member (J), leaving the Tribuna!l on 1.12.88

app!icant Shri G.C. Gupta could be adjusted in his place. In

this connection it was strongly urged that such adjustment
would be well within the life of the pane!, dated 27.8.97 and
would also be in accordance with past practice. While
respondents contend that the life of the panel dated 27.8.97
expired wupon action being initiated to fill up the additional
vacancies, f%at became available consequent to ihe creation
of additional Benches, by issue of advertisement in Sehtember}
1887, they themsel!ves admit that persons from the panel dated
27.8.87 cou!d be appointed as per their category and panel

position if @& persons from the select iist dated 27.8.87 did

not join, or ‘eft the Tribhuna! soon af:er jeining.

55. Tre 'difference between Shr. T.K. Sharma's case
(Supra) quoted by applicant Shri G.C. Gupta and his own case,
is that whi'e shri T.K. Sharma as per Shri Gupta’'s own
averments was absorbed from the parel, 'well bgfore the
termination order dated 30.9.98 issued. applicant Shri G.C.
Gupta is seeking a;bsorption against a2 post said to have been
vacated by Shri Swatantra Singh nearly two months after the
issue of the impugned order. Neverthe!ess in the event that
applicant Shri 6.C. Gupta and an; oth;r similarly situatéd
appl!icants can be so adjusted within their own category, and
as per their panel position, in place of candidates from the

Select List dated. 27.8.97 without violating the legal
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‘principles- laid down by the Abex Court noted above as well as
sl
relevant rules, instructions and accepted past practice, e im
f’ N . :
hb&d there would be no legal impediment for respondents to
qonéider. their cases\afresh for appointment’aé Membér. | TAT.
This action be taken within two months from the date date of
receibt of a copy of this order.
56. These O.As are disposed of in terms of Paras.52 and -
. 556 above. No costs.

S7. Let copies of this order be placed in each O.A."

case record. .

: — ' e /
(Mrs. Lakshmi Swaminathan) - o (S.R. Adige)
' Member (J) . ' o Vice Chairman (A)
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