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Versus

1. Urion of India through
its Secretary,
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ORDER

¢y Hon ble Shri S.--R.- Adige, Vice-Chairman (A):

1. AS thése five OAs involve common questions of law

and facts, they are being disposed of by this common order.

2. In each of ~1hese OAs, applfcants impugn
pepartmentof Legal Affair s order dated 30.9.13998 (specimen
copy of F.No. A-12023(25)/97-Admn. III(LA) dated 30.9.1998
at Anpexurz "X of OA No. 1817/98) terminating their
services as Members, Income Tax Appellate Tribunal (IIAT)
with immediate effect foTbeiﬁg in excess of the -advertised
vacancies, upon payment of a sum equivalent to the amountA of -
their pay and allowances for a period of one month)calculated
at the same raté at which they were drawing the same

immediately before termination of their appointment.

3. These OAs which had initially been filed when
applicants were apprehending termination ofltheir services)
came ub before & Division Bench of the Tribunal on 5.16.1998
on Qpich date notices were ordered to be 1issued to the
respbndents returnable within four weeks, with Z:weégs for
rejoinder thereafter. A prayer was made in the OAs for an
interim direction to restrain respondents from taking any
adverze action against applicants and to maintain status quo.
A short notiée was also issued to the respondentsA on the
prayer of interim relief, returnable within 2 weeks.
Meanwhile - they were directed to maintain status-quo as of
5.10.1998. That interim order was extended from time to
time. Thereafter official respondents filed MAs No. 2151/98

in OA No. 1917/98; MA 2153/98 in OA 1918/98; MA 2152/98 in -

7
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A 1223/98: A 2154/98 in OA 1974/98 ancd MA 215%/98 1in
0A-1944/98 praying for vacation of interim o9rder. These MA:
came up before another Division Bench of Tribunal on 30.10.98
who after hearing both partiééwdismissed  £he$é MAs  for

vacation of interim order, vide detailed order dated 6.11.98.

4. Acainst that order, the Union of India filed
Civil Writ Nos. 5786 and 6604/98 in Delhi High Court,who by
their orders dated 2.4.99 set aside the impugned order dated
§.11.98, by which the prayer made in the aforesaid MAs for
vacation of the interim order was dismissed. Against that
order the present applicants filed SLPs in the_ Hon'ble
Supreme Court, who on 29.4.99 while dismi§sing ‘the SLPs,
directed that =all fhese OAs be heard and disposed of on merit
preferably within 2 months.

G, Meanwhile as respondents. pricr toc the Tribunal’'s:
order dated $.10.1998 had iszued the impugned order dated
20.9.1998 terminating spplicants’ <ervices, they filed MaAs
praving to bz allowed to amend the OAs to impugn the order
dated 30.9.1958 and to brihg certain additional facts on
record, which after hearing both parties, were allowed.

5. Rezpondents have filed their replies to the OA-,
sna applicants thelr rejoinder to those replies.

7. Acmittedly Government of India in the Law
Ministry (Department of Legal -Affairs) have framed the ITAT
#embers (Recruitment & Conditions of Service) Rules, 1963
under Article 229 of the Constitution which have been amended

from time to time. Rule 2 defines a Member to be either an

A
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Accountant Member‘(A.M.) or a Judicial! Member (JM). Rule 3
lays down the qualifications for appointment asa Member and
Rule 4 tays déwn the method of recruitment of Members. This
recruitment is to be on the recommendation of a High Level
Selection Board, 'whose compositfon is itself prescribed in
the Rules.

8. In September, 1996 Respondent No.1 advertised 18
vacancies of Members in ITAT including 8 vacancies of JMs and
10 of AMs. Out of the S vacancies of JUMs, 2 were reserved
for SC; 1 for ST and 1 for OBC. Similarly out of 10
vacancies of Ams, 2 were reserved for SC; 2 for ST and 1 for
OBC. As per avermentns of Respondent No.1, this
advertisement had taken into consideration all vacancies,
existing as well as anticipated uptil! 31.12.88. The existing
vacancies in respect of JMs and AMs were 4 each respectively7

While the anticipated vacnaices upti! 31.12.88 in respect of

JMs. and AMs were 4 and € respectively. The advertisement,
however, mentioned that the number of vacancies was
approximate and was liable to alteration.

8. As per prescribed procedure, the High' Level

Selection Board made its recommendations which are contained
in its report dated 27.8.87. This Seiection Board was headed
by Ho?’bie Mr. Justice M.M. Punchhi, Judge, Supreme Court
of India (as he then was) and had as its membérs, khe Law
Secretary, the President, ITAT and a member of the Law
Commission of India. A perusal of the report reveals that
the Selection Board noticed that ResDondent No.1 had issued
advertisement inviting applications for filling up 8 posts of
JMs and 12 posts of AMs which included vacancies anticipated
during the calendar years 1987 and 1998, It also noticed‘

that out of 8 posts of J.Ms 2 were reserved for SC; 1

/F
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for ST and 1 for OBC while out of 10 posts of AMsT 7 were
reserved for SC; 2 for ST and 1 for OBC. It also noticed
that the number of vacaﬁcies were liable to alternation.

10. The Selection Board recommended 14 candidates (8
gs JMsz and 6 as AMs) in the select 1list under different
categories against. the fixed number of 18. advertiséd
vacancies. It could not find suitable candidates in respect
of 4 reserved vacancies in the category of Acobuntant Member,
In addition 1t prepared a panel or waiting 1list of 11

candidates (5 as JMs and 6 as AMs) as is clear from Appendix

'I toys of the report. The combined inter se seniority of

those on the select list as well as those on the panel was

given in Appendix 9 of the Report.

11, The recommendations contained in Aopendix ' to B
{Suprz) are reproduced below in chart form.
JUDTICTAL MEMBER (8)
SC_(2) ST (3 _osC (1) General (4)
1. Ram Bahadur 1. Dharam Raj 1. Sardar 1. Ramesh Tolani
‘ Singh Akhtar 2. Satish Chandra
Z. N.K.Karnail 3. M.L. Sahni
4. Swatantra Singh
SC ST OBC General
Panel Panel Panel Panel
NIL H. Sausarkar NIL 1. T.K. Sharma
2. Girish Chand

Gupta
3. B.R. Mittal
4. D.K. Tyagi
ACCOUNTANT MEMBER (10)

__._-__...._.__.._._.___._.—_.._.__—______.___..4___._____._._—__._____..._.—__—-_.___.

- SC _(Z) : ST (2O 0BC (1) General (5)
I. Mohan Singh None sole 1. O.K. Naravyanan .
appeared ~ candidate 2. Mrinal K72ehnaff 7

°
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not found 7 BEE Gl
fit 3. N.B. Sankar
1 §., T.J. Joice
- A 5. T.N. Chopra
2 - Panel 5 Panel. --Panel. = PRS-
% NIL - \xNIL NIL 1. Parveen Kumar
- Bansal
g 2. V.D.Wakharkar
3. Kishoire Kumar
Gupta
4, Ved Kumar Jain
5. Manoj K. Sarkar
6. Babu Ram Jain-—
12. Meanwhile owing to the increased workload in the
ITAT,which the 38 existing Benchesuere findiﬁg difficult to
cope with, a proposal for creation of additional Benches had
‘-’ been under Respondents’ consideration for some  time.,
Eventually upon receiving Government’s approval, )
additional Benches were sanctioned w.e.f. 1.4.97 vide Legal
Affairs™ Department letter dated 5.3.97.
13. Offers of appointment were issued to all the 14
candidates in the ‘select 1list and the 11 in the panel
{specimen copy dated 20.11.97 at Annexure II in O.A. No.
”
1017/98)) Upon whm acceptance by them and Compleflon of
f?ﬂ'/&l,ﬂlnr
ﬁmu&gwuém furma;ltlesj including '‘medical -examination eto.
-

app01ntment letters were issued to all of them (spe01men copy

dat“d 10.12.97

aforementioned

n galedd sk -

9 fo

out of 6 candi

candidate

Ve Y

at An
char
r JM,

dapes

n. ITI in O.A. No.

t it is clear that

4 were general cang

a In Sefech |k 4

sgeummendsd  for

1817/98). " From the

out of 8 candidates

idates, and similarly

AM, 5 were general

The candidates appointed were however 24 in all

including 12 JMs of whom 8 were general candidates and 12 AM:<

of whom 11

were general candidates (Shri V.K.

No.4 in the panel of AMs had resigned).

1

Jain at .81,
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14. Upon receipt of appointment 1letters the

appointees reported at the designated Benches for their two

sonths - orientation/training uponuwhioh&theinAposting -orders ...

5 of

were issued (specimen copy dated/b.a,gs at Annexure

Fal
G.A. No. 1944/98).

15. It is not denied that pursuant to those posting
orders , applicants commenced discharging tﬁeir statutory
functions under the relevant provisions of the Income Tax Act,
and continued to do so till their services were terminated by
impugned orders dated 30.5.98. Meanwhile respondents had
also issued a composite seniority list of all Members of ITAT

en 17.4.98 which included the names of applicants.

16. Before we 'disousé the grounds taken by
zpplicants  to éhallenge the impugned ordefs, it would be
vseful tc summarise the noctes and orders leading upto the
appointment of applicants a2z Members, ITAT and the subsequent
tzrmination of thelr services, as conitazained in relevant files

pzintzined by respondentsjwhich we have perused.

17. The notings irn Legal Affairs Department’ s Tile
ﬁ:.‘#F No.  A-12023(11)/97-Admn. III (LA) reveal that a note
was submitted to the then MOS (LJ) on 9.9.97, in which after
recalling that a Selection Board had been constituted for
selecting suitable candidates for appointment as JMs and AMs
in ITAT, attention was invited to the Selection Board’'s
recommendations (a copy of whose report dated 29.2.97 waz

placed on that file)and acceptance was recommended of the

_ 1
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report before submission of the .paperks-— to Appointments

Committee of the Cabinet. Furthermore the note recommended

as'follows:

"It may please be recalled the while issuing the
advertisements for these selections, the
guestion of creation of 1% additicnal Benches in
the Tribunal was under active consideration of
the Government, However, necessary approval of
the Cabinet was obtained and sanction orders for
the c¢reation of these additional Benches was
issued subsequent to the issue of the
advertisement. In view of this and considering
the fact that the next Selection Board may take
considerable time for presenting its report, we
may operate the present panel of names (to the
extent candidates are available) for filling up
the newly created vacancies also. The remaining
vacancies are being advertised separately.

MSLJ may kindly see for approval'.

18. Upon approval of the aforesaid note on 10.9.1987,
approval of Appointments Committee of the Cabinet was sought
for and obtained for appointment of the candidates as

IMs /AMs.

19, Upon receiving ACC’s clearance, and upon
completion of other preicining formalities individual offers
of @ppointment were issued to the selected candidzates, and
'theQ.were asked to convey their willingness to join on the

terms and conditions contained therein.

20. A perusal - of ITAT file No. P/45/97 {I & 1II)
reveals that Legal Affairs Department sent letter dated
24.11.97 to the President ITAT {nforming him that 8 of the

gppointees 'including applicants S/shri B.R. Jain,

B.R.Mittal, G.C. Gupta and D.K. Tyagi were ready to join as

fiembers, ITAT and proposed that these appointees be posted at
Delhi for their 2 months orientation/training before posting

orders were 1issued by President ITAT.and he was requested to

/
e
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confirm. However, in his reply dated 27.11.97 the President
ITAT drew attention to the Bombay High Court’s interim order
dated 6.3.97 in WP No. 2350/96 directing that ip respect of
the first posting of a newly appointed Member, the President
ITAT would intimate to Respondent No.1 (UOI) and Respondent
No.z (Law Secretary) as to which Bench such Member was to be
posted, on receipt of which Respondents No.1 and 2 would pass
orders accordingly. He further stated that - this interis
order of the Bombay High Court had been adopted by the
Hon'ble Supreme Court in their own orders dated 31.3.97 and
£.5.97 and requested for intimation of the names of the
appointees who had accepted the offer of AM/JM to enable him
to intimaf; to the Deptt.; the Beﬁches to which they were to
be assigned" .for their 2 months’ orientiation/training:,
followed by their posting. The Pressident ITAT followed this
up with anofher“letter dated 10.12.97, Meanwhile wuporn
receiving information of the accentance of the appointment
offer from time to time from the appointees themselves, or
from the Deptt. and completion of their pre-joining
formalities (Medical exam. , bolice verification, vigilance
clearance zte.) roucghly between early November, 1997 and late
January, 1998, the President ITAT intimated to the Deptt. a:z
to whgch gench they had been assigned for their 2 months”
orientiation/trainin& followed by posting, on receipt of
w“hich the Department informed the appointees to report for

duty accordingly at the designated Bench for which an outer

“time limit was also set. (/7
f
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zl. ITAT File No. P/f45/97(11) further reveals that
the President ITAT received a petition on 13.2.98 purportedly
signed_by one R.C. Sharma, Advocate 1§velling serious
allegations 1in the matter of appointment of AM's/IM’'s in

gxcess of the advertised vacancies.

22. On 16.72.98 the President ITAT wrote to the
fepartment of Legal Affairs seeking certain ‘clarifications.
He pointed out that in the advertisement inviting
applications for 8 posts of Judicial Members and 10 posts of
Accountant Members 1in the ITAT,it had been stated that the
number of vacancies were approximate and were liable to
alteration, but no notification altering the number of
vacancles had been issued. It was not known at the time of
issue of the advertisement whether Govt. was going té
sancticn any édditional posts by increasing the number of
Benches. Such sanction for increesse in the humber of Benches
5y 15, in addition to the existing strength of 38 Benches
came only pursuant to the letter dated 5.3.97 effective from
.4, 27, The letter went on to add that consequent to the
canction of 15 additional Benches w.e.f. 1.4.97, a fresh
edvertisement had been issued on 3.9.97 inviting aprgiications
forisix_ general posts of IJM's and five general posts of AM <
€i1iin a1l) in ITAT; and by another letter daﬁéd 12.9.97,
applications had been inrvited for 7 réserved post:z of JM's
Hembers and 11 reserved posts of AM s (ié in all) in ITAT.
The letter stated that after the sanction of 15 additionel
fenches w.e.f. 1.4.97, & total of 29 vacancies of M s/IM s
were advertised as aforesaid, for being filled up, and the
selection process Qad beern initiated, but it still remained
to be completed. The letter added that appointment of '24

sembers  had _been communicated to him 21.11.97 and 21.1.98

] A
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through 4 references, but the total number of vacancies
existing cut of 76 posts sanctioned in 197Z,was only 18 as of
that date. One more post of A.M.  would fall wvacant
consequent to a retirement on 11.3.98, raising the number of
vacancies to !9; Thus, there was an excess of 5 candidates
and he sought an immediate clarification as to how these
additional Members were to be treated. Were they to be
appointed 1in the likely vacancies which may arise among the
76 members which was the sanctioned strength of 1972 or were

they to be posted against 29 members for which advertisements

were issued vide letters dated 3.9.97 and 12.9.97 7

Z23. A copy of this D.0. letter dated 16.2.98  was
glso zent by President ITAT with a covering letter dated

23.

P

.$8 to the.P.S. to law Minister enclosing therewith &

copy of a letter from one Shri Hira regarding his alleged non

inclusion from the select list.

24, On Z.3.98 the President ITAT sent a reminder to

the Department.

Z%. On 5.3.98 the Sr. Vice President ITAT recorded a
note?that‘vhe had met the then Law Secretary in the matter of
clarification regarding appointment of new Members and their
first posting at different places. The note recorded that
the lLaw Secretary had stated that the appointment of new
Members had beedmade in the light of the recommendations of
the Selection Board and the panel of Members drawn up by it,

and the posting of these Members was to be done by the

President at the stations where ‘there were  existing

N
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vacancies. The note further recorded that it had
nne”

clear that, clarifications were beilng sent in this regard as
~

there was no need for the same.

- 26. The President ITAT recorded his initials on the

note on 9.3.98.

27. On 30.3.98 the Precident ITAT addressed a
detailed 1letter to the Cabinet Secretary. 3& this letter he
pointed out that when selection took place for the 18 posts
advertised by letter dated 9.9.96,there was no inkling that
the number of Benches were going to be increased. Tre
Selection Board as usual prepared a panel in which not only
wvere selections made for the 18 advertised posts, but also
4-5 candidates were kept in the waiting list so that in case

any of the regularly selected candidateg for whatever reascn

)

failed to take. up the appointment, the walt listed persenm

could be absorbed. He pointed out that the strength of the
posts of Members had increased by 30 against which two
notification had been issued. one dated 3.%2.97 1inviting
applications for 6 general'posts of JM s and 5 general posts

of AM's and the other dated 17.

o)

.97 for 7 reserved posts <f

JM s and 11 reserved posts'of AF's i.e. 29 in all. Thus it

was' ciear that the  posts sanctioned for these 15 accl.

)

{

Benches was intended to be separately treated by Govt. and
no ndxpp of the old and new posts were allowable. The let:er
went on to add that against the 18 old vécancies, more than
18 perzons could not be taken, unless some of the nexly
created vacancies (i.e. these posts created by letter dated
5.3.97 w.e.f. 1.4.97) were added to the 18 old vacancies Etut
this exercise was never done. The letter pointed out that

adjusting 24 persons against 18 vacancies which existed 1in

7T
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the old sanctioned strength of 76 posts of Members was not
possible, but in order to show compliance of the Bombay High
Court’s 1interim order dated 6.3.97, he was leiged to sheow
the places of training and posting of all the 24 persons who
had been appcinted by Govt. The letter went on to add that

he had sought  clarification from the Department of Legal

Affairs vide his letter dated 16.2.98, but no clarificatione

had been given,and when he had deputed the Sr.
Vice President ITAT  to contact the Department  for
clarificapion, he had been given the reply already extracted
in para 25 above. He.requested the Cabinet Secretary to call
for the -file and send necessary clarifications immediately.
A copy of tﬁis letter was also se;t to the Sr. Vice
President ITAT, New Delhi with the request to call on the

Cabinet Secretary, explaining the urgency of the matter and

report back to him.

28. From a perusal of Deptt. of Legal Affairs File
No. F.No. A-12023 (11)/97-Admn.III (LA) it is clear that
upon recelipt  of copy of  President, ITAT ¢ letter dated
30.3.98 addressed ¢z Cabinet Secretary)vide J.5. Cabinet
secretary’'s D.O. Letter dated 17.4.98,and further Memo dated
20.%.98 calling for a note or the subject, the matter was
examined in that Departhent and a note was submfttéd in which
it was stated that the advertisement issued in September,
1996 inviting applications ' for certain (number was not
specified) vacant posts of J.M. and A.Ms in ITAT had taken
into consideration a1 vacancies existing and anticipateﬂ
upto end December, 1998 and also at the time cf issue of the
sald advertisement & proposal for the creation of 15

additional Benches was under active consideration. This

proposal involved creation of 15 posts each of J.Ms and AMs

//L,
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znd since nc final decision had been taken by Govt. at the
relevant time, the advertiéement categorically stated that
the number of vacancies was only épprcximate_and was liable
to alteration. Subsequently the Cabinet had apbroved the
creation of 15 additional Benches in January, 1997 and orders
for creation of these 15 additional Benches (15 additional
posts each of J.Ms and A.Ms) were issued on 5.3.97 effective

from 1.4.97. Meanwhile the President, ITAT had been

teparately advised by way of a confidential letter about

Govt’'s approval for the creation of the new Benches and was

also requested to take advance action so that these Benches
could be operative from the begining of the financial year

1997-28 i.e. from 1.4197. After referring to the

constitution of the High Level Selection Board, the note went

ch to add th

[V}

t the names of the candidates recommended by it
were placed before the ACC,and this time also the fact of
creation of 15 additional Benches was brought to the notice
of Law Minister and Appolntments Committee of the Cabinet,
znd Government had taken a conscious cdecision to operate the
panel of names to the extent candidatec were avallable for
filling up the newly created vacanciec, and for advertising
the remaining vacancles separately. Thus a total number of
24 c§ﬂdidates as recommended by the Selection{ Board were
appréved by A.CC for appointment. The remaining vacancies
along with the vacancies anticipated during the years 1998
and 1999 were advertised separately after completion of the
aforeszaid process. The note went on tc add that in terms of
the Bombay High Court’s interim orcer dated 6.3.97 the

question of determination of the strength of the Members in

the Tribunal and the processing of appointments against

vacant posts was exclusivély within Govt's jurisdiction and

the President, ITAT had no jurisdiction to interfere in the

(L ,
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same. In conclusion 1t was stated that Cabinet Secretary

could be informed accordingly and also requested to instruct

President, ITAT from making . infructuous and misleading

- representations to the Government.

29, This note was approved by the thén Law Secretary
on 29.4.98. : .

30. On 18.5.98 the President, ITAT met the new Law.
Minister and submitted to him a note seeking clarification as
to how the 24 Members-to whom appointment letters had been
given could LkZ adjusted. This note contained a recital of
what had been stated by him befor; and invited attertion to
the earlier correspondence in this regard and mentioned that
despite the wurgency of the matter, he had not received ny

clarification so far.

31. On  receipt of this note, the Legal Affairs
Department put up a note to him in which after briefly
recounting the facts of the case it was pointed out that out

of the 18 posts of Member

w

(8 J.M.s and 10 A.M.s) originally

zovertised, the reservation position was as follows :-

Cateadry =% =L . 0C  General
1M, 2 1 1 4
ey _ 2 2 L 5

] As against this the number of candidates appointed
zgainzt the various categories were

Catedory sC ST 0BC General
J. M. Z Y4 0 8
A.M, 1 0 0 11
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1f the advertisement had originally bee issued for
filling up 24 posts as has been done (12 J.M.s and 12 A.M.s)

the reservation position would have been

.Category sC ST 0BC General o
I.M. 3 1 2 6
A.M. 2 Z 2 6

The note went on to add that while it was true that
the Selection Board could not recommend suitable candidates
in respect of a number bf-reserved posts, especially in the
category of A.M.s, 1t appeared that this aspéct was not
considered at the time of finalisation of Ehese abpointment%
and no readvertisement of the reserved posts appears to have

been issued seperately, before making appointments under

general category. Thus there appeared to have been a

procedural laosé in processing these appointments. (emphasis
zupplied). As regards the legality of appointments of six
more candidates 1in excess of the 18 vacancies (existing and
snticipated) originally advertised, attention was invited to
the Hon ble Supfeme Court’'s ruling in Ashok Kumar and others

¥s., Chairman, Banking Services Recruitment Board & Others JT

[l

1995 (5) SC 276 in which it had been held that recruitment of
canqidates in excess of the notified vacancies was violative
of Article 14 & 16 of the Constitution, and it was stated

that there undoubtedly had been an irregularity and

illegality in_ the matter of appointments of candidates in

excess of the 18 advertised vacanciesf(emphasis supplied).

However, &% the appointments had slready been made and the

" candidate: had joined, the matter was placed before the Law

Minister for such orders as may be considered appropriate.

/1
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32. This note was approved by the Law Minister on.

22.5.98.

-33. --Thereupon a .referral--note--dated 7.7.98 -was -
prepared by the Department of Legal Affairs for the opinion
of the Attorney General of India, in which it was conceded

that in  view of the aforesaid ruling of the Hon ble Supreme

Court, the legality of appointments ipn excess of the

advertised vacancies could be guestioned (emphasis supplied).

In this note two questions were framed for the Attorney

general s opinion:

1) Whether the appointments of the
candidates in excess of the

_ sdvartised number of vacancies under

various categories was legally
ternable.,
7) If not, whether any <how cause notice

was necessary to be given to them
before their appointments were

terminated.
34. Attorney General on 21.7.78 opined that:

1) The apbointments made in excess of the
advertized number of vacancies had -
been deprecated and was
unconstitutional as held by the

- Hon ble Supreme Court in Ashok Kumar s

N,
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caee {supra) & since they were legal
\ untenable, they were liable to be

terminated. ~

z) No show cause notice was necessary to
be given to persons whose appointments
were 1illegal. However they should be
infofmed of the reason why their
appointments were being terminated.
In the present case there was no
removal or dismissal from service but
correction of an illegalit%f; whose

- hecessary consequence was termination

of employment.

35. On  receipt of this opinion a proposal was
submitted by the Legal Affairs Department on 22.7.98 to the
taw Minister. for seeking approval of the Appointments
Committee of the Cabinet for'termination of the abpointment
of those persons who had been appointed in excess of the
advertised rumber of vacancies, including the 5 applicants
before us. Approval was accorded by the Law Minister on -

22.7.98 itselif and upon seouring'aoproval of the Appointments

- Committee of the Cabinet their services were terminated by

impugned order dated 30.8.987against which these O0As have

been filed.

36. We have heard learned counsel for the applicants
as well as for the respondents (including those who appeared
for the Union of India as'well as on behalf of the ITAT) at

considerable 1ength)sbread over several sittings. Both sides

% -
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j have also filed detailed written submissionslof arguments

pressed during hearfhg, which have been taken on record. We
have given the matter our careful consideration.

37. The impugned orders dated 30.8.98. have been
cha!lenged as being illegal and arbitrary, both on grounds
of substance as well as on ground of procedure. Furthermore
the impugned order have been challenged on grounds of
malafide, and also of being unfair and unequitable, and thus

comprehensively violating Articles 14 & 18 of the

Cornstitution, necessitating judicial interventicon.

38. On grounds of substance, our attention has been
invited to the advertisement issued in Sept. 1996 inviting
applications for 18 vacancies of Members in |TAT. Much

stress has been laid on the fact that this advertisement

itse!lf stated that this figure of vacancies was approximate,

and was liable to alteration. It is emphasised that' this
provision in the advertisement was deliberatel!y inserted by
respondents, having regard to the past experience of
difficulties faced by them in filling up vacancies for long

periods of time, and provided them the necessary flexibility
to make appointments in excess of the advertised figure
against general vacancies that hade remained unfilled or had

become available for-one reason or the other dufing the 18

months |ife of the panel. It has been argued that with the
creation of the 15 additional Benches w.e.f. 1.4.87 the
gquestion of availability of vacancies was not in issue and

tn fact these additional vacancies had been anticipated by

the High Level Selection Board when it made its
recommendations as well as by Government when it took
a conscious decision to appoint candidates in

excess of the figure of 18, In this connection

y:
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it has been asserted that any distinction between the
‘. - B .

candidates in the select list and those in _the panel is
itself, illegitimate and the candidates named in the panel had

an equal right to be appointed against available vacancies as

those named in the select list. Reliance has been placed o¢n
various rulings to support those arguments, incltuding R.S.
Mittal Vs. u.o.l. 1985 Sugp. 2 SCC 230; Prgm Singh Vs.

HSED 1896 (4) scc 319. Benny T.D. & ors. Vs. Registrar,
Cooperative Societies 1998 (5) SCC 268 and U.O0.I. Vs.
l.S.Khatri 1992 Supp. 3 SCC 84.

39. It is true that the Sept. 1896 advertisement
inviting appliéations for 1é vacancies of Me&bers ITAT stated
that this figure was approximate and was liable to alteration
but the High Level Selection Board in its Report dated 27.8.97
while néticing thfsﬁQSQZZi accepted the figure of 18 vacancies
as inclusive of all existing and anticipated vacancies uptil
31.12.88. ft is against ithis figure of 18 vacancies that the
Selection Board é%?écommended placement of 14 candidates in
the select list and 11 candidates in the panel or waiting
list. This Sel'ection Bozard was a very high level! body and we
have ‘no; reason to doubt that the figure of 18 vacancies
correctly represented the number of existing/anticipated
vacanc}es uptil 31.12.98. From the notings contained in
respondents files referred to in earlier paras, it is clear
that the candidates in excess of the advertised vacancies were
appointed not; against existing/anticipated vacancies, but
against the vacancies created consequent to the setting up of
the additional Benches w.e.f. 1.4.97. The fact that these
additional vacancies were not anticipated either by the

Selection Board, or indeed by Respondents when they issued

the advertisement in September, 1996 is confirmed

/1
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from the notings in respondents files already referred to,
and indeed from the President, ITAT's own letter dated
16.2.98 who was a Member of the Selection Board. In this
connectiocn a perusal of the Selection Board’s Report for

~

199%-86 iz instructi®¥&. That report specifically mentioned

o

that after the -vacancies had been notified, the vacancy
position had undergone a change, and then proceeded to make
its recommendationsw ir the light of the changed situation.
No- such exercise was ma;de in the present Report, because the
Selection Board did not include the vacancies created w.e.f.
1.4.,97 c;nsequent to the setting up of the additicnal Benches,
when it made 1its recommendations, and neither in fact did
Respondent No.1 when it issued its advertisement in
September, 1996, This point is clinched by the fact that
Respondent No.! issued advertisements separately inviting
applications fori these vacancies created conseauent to the
settling up of 15 additiocnal Benches w.e.f. 1.4.97 as pointed

out by President, ITAT in his correspondence with the Legal

Affairs Department.

§0. We have therefore no doubt in our mind that the
vacancies created w.e.f. 1.4.97,consequent to the setting up
of ths 15 addtional Benches,were nelther anticipsted by the
Selection Board when it made its recommendations, and nor
indeed by Respondent Nc.l when it issued its adver tisement in
September, 1996. The rnumber of vacancies advertised therein
was 18, and manifestly zpplicants were appointed in excess of
the 18 advertised vacaencies which had taken into account all
the existing and anticipated vacancies uptil 31.12.98. The
law is well settled that appointments made in excess of the

advertised vacancies is violative of Article 14 and 16 of the

Constitution. Besidecz the Hon ble Supreme Court s ruling in

1



" SN
- .

11w94) - Supp*“*”S“SCC'308. In so—far

' SV TV
ok Kumar s" case (Supr ) upon whlch respo de s-mrely’ RN

f¢v11y, Aother rullngs 01ted by them include Madan Lal Vs,

;hjte of J & K (1995) 35CC 486; State of Haryana Vs. AjaY o

on

wriia (1995) 6 scc 259 and state of Bihar Vs. M.B.-' singh

‘“as the rulings~:rel

fieon by applicants are'concerned Prem Singh s ‘case (Supra)

relied upon by them, 1tse1f states that appointments could be

- ”maoe in excess of the advert1sed vacancies, only in rare, ~and

:Singh. Vs, State of Punjab (1997) 8 SCC 488 and K. K Sharma -

fmergent and - “exceptlonal case and in pursuance of a 1pOllCY

decision. ‘TThis deciSion has been relterated in Surlnder

?;Qs,'; Y.K.o o Gupta (1998) 3 SCC 45, In the present cases

wi

3 w, _ o
-beforel'no such emergency or exceptlonal reasons havevibeenr. ,

‘~vbrought to our notice.mir«-~'

41, Nor indeed is there mer1t in the attempt on the-g;?{slrg_

part of appllcants counsel to argue that no d1st1nct10n can

‘be  made between those 14 candldates who were placed by the

Selection Board in the selec+ llst and those 11 .candldates

. who were placed 1n the Panel or waltlng llSt Respondents in

Qur .view are entlrely correct when they argue that candidates

~froh ,the panel could. be. considered: for app01ntment only in

ite event . of candidates in  the select' list not being

épaointed on account of non-clearance from vigilance angle,

“af  on medioal_examination etc.’ or 'if they declined to, join.

Ehe ;TribunaI) or left the Tribunal immediately up:on

L fore-joining. ) Persons “in the 'panel cannot be appointed

. . 4
agal nst vacanc;es whlch arose subsequent to the advertlsned

j.vs ncies. In th1s connection Respondents rely on S. Dash_

A

T Unlon of Indla 1991 (3) SCC 47 and Gugoat State Dy Ex.

'xtrg neer " Association Vs., State of Gujarat 1994 Supp | (2)

' &EC'SSIquETy supports thlS view.\

Wil
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42 . {n this connection appl!icants’ counsel have argued
;ﬂrenuous!y that the life of the pane! was for 18 months and
would have expired only around mid Jenuary, 1888. They have
~relied upon certain instructions issued by the Govt. of India
for Central Govt. Employees in the matter of DPCs and drawing
up of select lists/panels. Respondents’ counsel on the other
hand havé urged that these instructions have no relevance to
~the Select Lists/panels drawn up by the High Powered Seleption
Board presided over by a sitting Supreme Court judge, for
vacancies of Members in |TAT and it is contended ihét if this
argument was upheld it would lead to complications in regard
‘to'»Select Lists/panies drawn by UPSC for services/posts where
examinations are held annual ly. Indeed respondents have
contended that the validity of the pane! (waiting list) datede’1
27.8.87 came to an end when the next advertisement for 29
vacancies was issued in September, 1987 as pointed out in
President, !TAT's letters referred in Paras 22 and 27 abéve.
Respondents Have sought support from the ruling in State of
Bihar Vs. Mohd. Kalimuddin 1886 (2) SCC 7 wherein it has
been held tﬁat where under the statutory ruie, the period of
life of a select list has already expired, it would be illegal
to continue the select Iist-and have contended that the same

would be applicable for a panel, which in any case does not

stand on a higher footing than a select list.

43. In our view applicants challenge to the impugned
order dated 30.8.88 on grounds of substance: fails because
belonging as they all do to the general category, and with a
place not in.the select list but in the panel or waiting list)

their appointment would have been légal.qnly”if they had been

appointed in place of a person from the select list dated
27,6,57 uithin the smme category (end as per their oun panel

A
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- position)‘,who upon appointmenﬁldid not join the Tribunal or

left soon after joining. Applicants have not succeeded in
establishing that their appointments were made in the

aforesaid circumstances.

44 . We next come to the grounds of procedure taken by
applicants’ counsel. It has been argued by them that
applicants should have been given an opportunity to show cause
and be heard before terhinating their services by impugned
orders dated 30.8.98, and the failure of respondents to dc so
is fatal to the legality of these orders, on account of beiné
violative of +the principles of natural justice. Various
rulings have been relied upon to support this argument
inctuding S.L. Kapoor Vs. | Jagmohan & others (1880) 4 SCC
379; R.R. Verma & Others Vs. UOQO! 1880 (3) SCR 478; and

Basudeo Tiwary Vs. Sikanku University & Others JT 198 (6) SsC

644 .

45, Respondents on the.other hand have submitted that
both in the advertisement as well as in the offers of
appointment it was clearly gpecified that the appointmeﬁts
were temporary and the appointees were on probation. Rute
6(3): ITAT (Recruitment & Conditions -of Service) Rules

specifically provides that at any time during thevperiod of
proba;ion and without any reason being assigned, such person
may be discharged from service as Member. Reliance has also
been placed by them on Rule 5 (1) CSS (Temporary Service)
Rules whiph provide for termination in service of a temporary
appointee by a notice in writing with one month’s notice, . or
pay and allowances in l(eu thereof, which in the cases before

us was paid to appolicants. It is emphasised that the

‘ 1
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termination was not by wey of punishment.of any—Kind .and _ it

is not in dispuie that applicants were underoing probation.

3

épplioants which were temporary and on probation, were made’

in excess of the advertised vacancies and were therefore ab

initio, 1illegal and void as was conceded by respondents

themselves in 'their"notings_pmceding the termination of
applicants’ services. The - appointments themsévés being:

illegal, it cannot be said that respondents have violated the

principles of natural sustice, in  terminating those

i 4

éopdintments without giving apblioants;an opportunity to show

cause, - because no digoretioh was available ‘to respondents

- except to terminate those appointments. 1In this ccanection .

the follow.Para in's.L. 'Kaooor‘s case (Supra) relied upon by

zrxplicants themselves is exiremely relevant.

.

"Linked with thic ouestion-is the questicn
shelther . the fiilure to observe natural Justice
does at all matter if the observance of naturzl
justice wplld Have made mp dafferemce. the
admitted or indizputable facts speaking or
themzelves, Wharzas on the . admitted or
indisputable fact:z only one conclusion i:
powsible - and under the law only enpenalty s

_ permissible, this Court may not issue its writ
1 to_compel the observance of natural justice,
- nokb  because it approves the non observance of
“natural justice but because Courtsw donot. issce
futile writs. But it will be as perniciocus

principle to apply in other situations where R

conclusions ~are - controversial, however,
s1ightly and penalties discretionary. -

4?.:’ In 'the preszent case, applicants havirg ‘been

e@ppointed in  excess ' of the advertised ‘vadancies, . those

R

.:-J P B . . . 52 L

7

v 4B We -have already seen that the appointments of

NI T RO
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appointments were ab initio vide Ashok Kumar's case(Supra) and
thé conclusion that those sppointments had to be cancelled

could not be in controversy. Respondents had no discretion .

except to terminate those appointments, and even had applicants

been given an oppdrtunity to show cause, the end result could

legally have been no different. That being so, and further
more applicants being only temporary and on probation at the
time the impugned orders were passed, and the orders themselves
being peffectly innocuous and without stigma, we are unable to
hold that there has been any procedural infirmity while issuing

the same.

48. Coming to grounds of malafide, it has been alleged in
Para 4.27 of O.A. No. 1917/98 that the decision of
termination had been taken under the cloak of some execuse
relating to numbe} of vacancies and strength of panel, but.

really owing to some extraneous considerations. It has been

alleged that a glaring instance is the transfer is the transfer

-and termiantion of Members of Madras Bench who had heard and

passed orders in the Ms. Jayélalitha group of cases. It is
further alleged that the servicés of Shri P. Bansal, Masmber,
Madras Bench who had heard these cases was terminated and-
another. Member Shri A. Razzak was transferred to ' Guwahati
after his short duration at Madras in piace of Shri T.K.

Sharma whose services were also terminated. Since he could not

-be singled out, an apparent cover of generality was devised to

give an appearance of non-discriminating action.

49. Respondents have denied these allegations as
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 being vague and based on conjections and sumises. hey have
pcﬁnted out that in K. Nagara] Vs.=’Stat¢ of Andhra Pradhesh
1985 (1) SCC 523 the Hon’'ble-Supreme Court has hgld that “the
burden to establish matafides is a heavy burden to discharge -
vague and casual allegations suggest[ng that a certain act was
done with an ulterior motive cannot be accepted without proper
pleadings and adequate proof". Respondents have further
pointed out that the appeal of Shri V. Bhaskgran‘( in the Ms.
Jayalalitha group of cases) was dismissed on 7.8.98 while the
President, lTAf had pointed out the mistake of making

appointments in excess of the advertiswed vacancies in

November, 1997 itself and followed it up in February, 1988

well before the present Government with the AIADMK as one of
its (erstwhilge) allies took office in March, 1998. We hold
that applicants have not sucéeeded in establishing malafides
against 'responden{s, more so when respondents have acted in
implementation of the Hon'ble Supreme Court’s judgment in

Ashok Kumar's case (Supra) and rectified the mistake commU&ed

by them earlier.

50. Applicants have also challenged the impugned orders
dated 30.8.88 on grounds of being unfair and unequitable. It
has been\ contended that some épplicants had left their
lucrative practice as Chartered Accountants to .join as
Members, | TAT where they hq’ped tqhake'a career, and they had/
altered their position. They had thus a legitimate
expectation that they would_continue as such. It has a[so
been contended that applicants having been appoinéed as
Members, |ITAT and received training as such, and having

»disdharged their statutory duties, and even drawn pay and

allowances for some months as Members, ITAT respondents were

N
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estopped from terminating their services, under the doctrine

ofr promissory estbppel.

51. Respondents in our view have correctly pointed out
that- there can be no plea either of legitimate expecation or

of Promissory Estoppel against statute or even judge made law,
N _ - . i ‘..

which is beinding under Article 141 of the Constitution and

neither doctrine can be invoked to sustain an i!legality.

Severa! rulings have been cited by respondents in their

written submissions in support of the aforesaid propositions,

.which it is not necessary to repeat here. _ Suffice it to say

that while we sympathise with the applicants whose services as
Members, ITAT have been terminated for no fault of their own,

such sympathy cannot be at the cost of upholding the law.

52. In the facts and circumstances discussed above. we
hold that the impugned orders dated 30.8.98 are neither
illega! nor arbitrary, nor do they violate Articles 14 and 16

cf the Constitution to warrant our judicia! interference.

53. Before we conclude, we would, however, advert +to
one. aspect of the matter which has not been discugsed so far.
'n some of the cases before us it was contended that
candidates from the select list dated 27.8.97 had left after
joining  the Tribunal and those amongst the panel of said date
could be accommodated in their place. For instance applicant

Shri G.C.Gupta (0.A. No. 1824/98) has contended that

" consequent to the resignation from the Tribunal of Shri M.L.

7
Sahni onp 1.6.98, who was at SI. No. 3 of the Select List of

T
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Member (J), Shri T.K. Sharma who was at Si. No.1 of the
panel of Member (J) had béen adjusted in his place, and hence
consequent to Shri Swatantra Singh, who was at SI. No. 4 of
the select list of Member (J), leaving the Tribunal on 1.12.98
applicant Shri G.C. Gupta could be adjusted in his place. in
this connection it was étrongly urged that such adjustment
would be well within the life of the panel, dated 27.8.87 and
would also be in accordance ﬂith past practice. While
respondents contend that the life of the panel dated 27.8.97
expired wupon action. being initiated to fill up the additional
vacancies, fhat beéame available consequent to the creation
of additional Benches, by issue of advertisement  in Sehtember,
1887, they themselves admit that persons from the pane! dated

27.8.97 could be appointed as per their category anc panel!

position if & persons from the select |list dated 27.8.97 did

rnet join, or left the Tribhunal! soon after joining.

55. The difference between Shri T.K. Sharme's case
(Supra) quoted by applicant Shri G.C. Gupta and his own case,
is that while shri T.K. Sharma as per Shri Gupta's own
averments was absorbed frcem the panel,l well befcre the
te}mination order dated 30.9.98 issued, applicant Shri G.C.
Gupta is seeking a;bsorption against é post said to have been
vacated by Shri Swatantré Singh nearly two months after the
issue of the 1mpuéned order.' Nevertheless in the event that
applipant Shri G.C. Gupta and any ofhgr similarly situated
applicants can be so adjusted within their own category, and

as per their panel position, in place of candidates from the

Select List dated 27.8.97 without violating the legal

-1
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prihciples iaid aown by the Abex Court ‘noted above as well as

relevant rules,“instructﬁons and accepted past pfactibe, e Vim .
”7 I .

ﬁé&é "there Woufd be no‘legaL impediment for respondents to

conéider_ their cases éfresﬁ for appointment as Member ITAT. .

This action: be téken withih two months from the date date of

-~

receipt of a copy of this order.

56. -These 0.As are disposed of" in térmé of Paras 52 and

55 aboVe;_ No costs.

57. Let copies of this order be placed .in each O.A.

4

case record.
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