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IBUNAL, PRINCIPAL BENCH
OA No.i892 of 1998
- New DeThi, ihis 5th day of Aprii, 2000

Hon'ble Shri Justice V. Rajagopalia Reddy, VvC(J)
Hon'bie Smt. Shanta Shastry, Member (A)

Ex-Constable Vinay Kumar NO g702/DAF
Q/O Shri Umed Q1ﬂ9n
R/0 Viil & PO Rohat, Dist. Sonipat
Haryana .Appiicant
(By Shri Shankar Raju,Advocate)
versus

i. Union of India,through

The Secretary

Ministry of Home Affairs

North Biock

New Delhi.

2. Commissioner ot Police
Foiice Head wuarters '
i.P.Estate
New Delhi

*3. Sr. Add Commissioner of Folice
A.F.&T.

Police Head Quarters
1.P.Estate
New Delhi.

4. Dy. Commissioner of Poiice
8th Bn., D.A.P.
Kingsway Camp _
Deini. . . .Respondents
(By Shri Anil Kumar Chopra, Advocate)

Order (Orai,)

Dejhi Poiice. He proceeded ofl ieave on 7.2.1535
and was due to come back on 13.2.1935 but he did
hot resume his duty and thus absented himseif
without intimation to the competent authority.
He agajn absented repeatedly and he resumed duty
only on i3.5.1935. On the ground of Qnauthorised
absent{, a departmental enquiry had been held

against the appiicant and the appiicant was
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removed from his service by the impugned order
dated 1i9.8.1996. The appeai fiied by the
appiicant was aiso rejected = by order vdated

19.5.1997. A revision petition aiso was fTiled

and the same was aiso rejected by order dated
27.7.1998, The VA was filed chaiienging the
above order by which the applicant was removed

from service.

2. Heérd the Tlearned counsel for the
appiicant and the résoondents and pgrused the
pieadings carefuliy. The main contention that is
advanced 1in this case is that the period of
unauthorised absence from i3.2.13395 to 30.5.19495
having been treated as "Teave without pay’ , the
alieged misconduct of unauthorised absence wouid

ohger exist. It 1is <contended that the

no
appiicant 1is entitied for exoneration of the

charges ievelied against him.

3. We are of 'the view that the above
contention has to be accepted. 1In the 1impugned
order bassed,ithe discipiinary authority itseif
states that unauthorised absence from 13.2.1995
to 30.5.7335 was treated as "leave without pay’.
The only misconduct that waé alieged against the
apbiicant_ was that of unauthorised absence for
the above period. Now the said period having
been reguiarised treating the pericd as “leave
withou; pay, no misconduct wduid ~stiil  exist.
When The misconduct does not exist, the appiicant
cannot be punished agaiﬁ for the misconduct of

unauthorised absence. The ratio in State of
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Punjab vs. Bakshish Singh i398 (8) SCC p.222 has
straightaway to De appiied to the facts of the
case and the VA has to be aiiowed. The OCA is
accordingly aliowed. The respondents are
directed to reinstate the appiicant in service
within three months from the date of receipt of a

copy of this order, paying 50% back wages.

* No order as to costis.

{Mrs. Shanta Shastry) (V. Rajagopaia Reddy)
Member{A) Vvice Chairman(J)




