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CENTR«L WMINISTRATIVE^TRIBUNftUPRINCIPAL BENCH

O.A. NO. 1851 of 1998 decided on

Name of Applicant : Shri Raj Singh

ate ; Shri K-F- Do haie

V ̂5 r S U

By Auvoc

25.5.1999

a ni e o f f" o s pi o n j e i i c. /
Min. of Food & Consumer

Affairs & another

3 v A d V u lo a I.' c. :  Shri V.S.R.Krisr.na

C o p u rn«

Hon'ble Mr. N. 3ahu, Member (Admnv)

1. To be referred to the reporter - Yei:

r- Whether to be circulated to th^c -N'-'
other Benches of the Tribunal.

(N. Sahu)
Member (Admnv)
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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

Original Application No, 1851 of 1998

New Delhi, this the 25th day of May, 1999

Hon'ble Mr, N. Sahu, Member(Admnv)

Shri Raj Singh Aleria S/o Shri Orn
PraKash,Was Employed as Casual Labour/Peon
in National Institute of Sugar Cane
Technology, Room No, 124, EjIocK Nu,lv/,i, 1,
Jam Nagar House, New Delhi 110 Ol-u, n./o
RZ-28, Gali No,14, Indira Park, Sagarpur,
New Delhi,

APPLICANT

(Ery Ndyocate ohri r\,r"*,DoMat e)

Versus

Union of India througfi;

1, Secretary, Ministry of Food a Consumer
A f f a i r s, Go v t, o f I n d i a, K i- i s i i i
Ethawan, New Delhi " llo vOl,

2, C1 1 i e f Dire c t or, N a t i o n a 1 I n s t i t u t e o f
Sugar' Cane Technolog'y, Mau, Room
noil24, DlocK No,10/11, Jam Nagar House,
New Delhi 110 Oil. -RESPONDENTS

(B'y Ad'v'oca.te yhri ishiia,;

Q„g_.Q„E„R

Bii„Mr,,„N^Sahg,,_MeiIlfee£lAdmavl

T ["t e MI 1 e v a nee of t h a p .t i o a n t in i, h i s c o. o

ai'ises out cf the oral order of termination of the

applicant/s ser"v'icas after putting in 14 months of

continuous service as a casual labour on 1, :.'-ly7i;:>.

The applicant seeks a direction of reappointment in

the Department of National Insitute of Sugar Cane

Technology with all consequential benefits as ai c;

a'vilable to Group "'D'' emplcyees in accordance wit.fi

the provisions of CM dated 7.6,1988 (Anne'xure-A-6) as

well as OM No,51016/2/90-Estt (C) dated 10,9,1993 of

Minis'tr'y of Per-sonnel & Training , Go'vt, of India

/a ^ ̂ A r x
^j-i I n I U ) n " ^



o

»

■1- ^'1 .KlUl tcl-arrir^d counsel foi3hri Dohare, lc:a. .leu
worked from

.H,-ant ccntends that the.L 1-oai I u. ^

,  looB and his termination was mao..1 7,1997 to ol-o,xy.'C.) ai .v
"  ~-f-,nirv of defendingarx i no hirn an oppt-'i tuni u.ywithout affu. u-tuM i ij.li

t. the responoent-s ria/t.. , M„ .tti-ates tnau.himself. nc: ou.aT,t....
Shri Mukesh S/e Shri r.d3retained juniors, namely, -'h

n'. hhri H.t.Misra. it leKishore and Ku.Savita 0,o an,l
„,rrher stated that appoint,r.ent ot one Shri V„ay in
rhe plaoe of the applicant with effect fro. f-9.1,oo

illegal. Shri Oohare suPpits that the lion" Pie
4^ •? n 't'h^ \v'CXC>'S 'Supreme -...uui u. m ■

,as laid down the law as to when the pr.ncpj..
I  -j^ar-ycirted by the employe I -

fir-t cio can be oci.jar i.^ylast conu" rii wu yt.)

Their lordships held that the departure can be only
when the employer is able to show

_  ,ej ^ H i t* o r V o f fioevidence, preferably from the reco, oeo nioto, ,
--O to the effect that he isworkman concei c .

■  .---liabl '^^ or habitually irregulai y^  ■'inefficient, u, el.tauj... ...
ft -r----rna] that the departure fromand can satisfy the T. .tkjunal ti.ai

H. -c-Mfied bv sound and valid reasons;the rule was 3USu. .i. i
,  o. ~ f r o rti 11'1 e r- u 1 e could >=■.otherwise "the deparLu, fi v.m r.

u  - rniafid- or amounting to unfairtreated as being mala. -tu...
-ri..- Mor/ble Supreme Court also,  , I I l« Mt.'l I kVAv.. rlabOUl J." av-u. luO . ^

o--..t...~„nr-hed workman would be
laid down ti.at tn-

„ j- fact that m
entitled to claim reinstatemen . a. -

encaged other workmen
the meantime t.ie ^lomo-.- '-'y'-'

defeat the claim io..Mwould not necessa, .jly -ci^a
., . u-..,,..-.,... Applyinc the above rule of law laidreinstat-eiifit^n i-h

u. . the Hon^ble Supreme Cou, i, on, i D^-
-,r^tain-d and the applicant wasthat juniors wer.s , .s.-a-i.. -

0  j nitbout giving him any show cause noticeret r0n c had wit. mu u y j. i- j. > o
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-  j 53-j- +-hc^ conclusion '>••''

as to how the employer a. . xvOu at
~ s-~ ■■ — 1 jn pp'-1 iabi 11 tv anc}.j thi^i cji vi c» u,h^

his inef f iciency ui uni ̂ -i

law. Shri Oohare nexiretrenchment is bad ah

contends that in the case of StlcaHail-KiUIiai Jha. and
ethers Vs. atata.-at.AlJxac.m4-a,tte.rja. air i991 sc
309 the l lorr'ble Supreme Court hat^ di■ c.uu.t..u P
opportunity of hearing even when the appontments were
cancelled on the ground that they were made
unauthorisedly. He cited the decision of the HorPble
Supreme Court in the case of SjajlLl%.b.taJ3ufee. f--
esMLii^-E-tsmb.—aiil-aaatteit, Jt i-'fe '-'-r oC
was a case where the rule of "flrot come last go" in
Seotion 6 P of the UP Industrial Disputes Aot, 1947
was dealt with. Citing the decision in the case of
M/s swadesamitrar, Ltd. (supra), the Hon'ble Supreme
court held that burden will be on the employer to
justify the deviation. The learned counsel also
cited the decision of this Court in the case of StxE,L
Unm,stL_ainaJi_aad.-...a.tiiec.^ vs. UaLea._Jit_-lJi'ila._-.4n-'i
ethers. O.A. 030 of 1996 decided on 11.4.1997.

3__ On the other hand the respondents in the
counter reply made the following averments

"The colleagues and officers of
Singh were not satisfied with^his ^^uudu.u
due to his arrogant ano n^-.^a i aen i..
behaviour

Shri Rai Singh was many times advised time
and again to improve himsoAf, ouu ne ui.

bother to listen to auvists A.nt..n otrujL U.I It., f ^
fell ow emp 1 oyees and o i r i ce i c:>.

Th- Institute is under construction and only-
skeleton staff to meet the^bare necesoitaws
of the Institute are engaged

The services of Shri Raj were
disengaged by the Institute for che ,
a 1 read'y exp 1 aiiieo



& Ghri Rai Gingh was engaged c-n casual laoour
basis, on the need and requirement, _ "f;
had to be disengaged from the services for
t. h e re a s o n s e x p 1 a i n e d

Ghri Rao Gingh was aovi'c>eo co mend his

conduct from time to time. but he re.,
to behave like a disciplined person.

J. U

4^ I have seen the warning given to the

applicant by the Mead of the Ministerial Gection for

his conuucr. T hese wa rn i n gs w'S re admin.. ce i e o on

.14„.5..1998 and .I3-6..199o. The applicant has

accused of giving excuses for not doing his job. Me

left the office without prior permission for h.s

personal wot■k. On 4.8.1998 it appears that he

accepted his fault, and assured that he would improve

hi 13 be ha V1 ou r. Even after that there was no

improvement in his conduct. There were also
complaints that the applicant was in the habit ..m
leaving office early on Friday and attending the
office almost at lunch time on Monday causing lot of
inconvenience- Me was accused of misbehaviour an.,

indiscipline and accordingly on 21.8.1998

s e r vice s w e r e t e r' iii i n a t e d.

5, The most imporatant point brougnt ou u in Lhi,.

course of argument by Ghri V.G.R.Krishna, learned

counsel for the respondents is an allegation of

forgery by the applicant. Me had shown to me tn«
"  -V r't — x-x t -V " 'f" i"i P i" t. M M M to 30 « '4 «i  ia jOOut X r-c:ui .3.Jx i .u « t h .

It contained three entries. The third entry pertains

to the applicant. This shows that the applicant was

paid R3.864/- for 9 days of service and the aggregate

of payment of two other labourers and the; a.p(,^l i'.^c.n i.

amounted to Rs.4781/-. The other two labourers were
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paid for 20 days each whereas the applicant was pai>..j

for 9 days- A photostat copy of the "Majdoori Panji"

is placed before rne on record- But for this pei iuu

at page 27 of the OA there is another photo stat ---upy

which shows that the applicant has been paid an

amount of Rs. 1920/ • for 20 days- All the three

payments mentioned at page 27 of the OA aggregate to

Rs..9o37/' - Shri Krishna contends that chio i--> o.

clear evidence of conduct unbecoming of a worker who

seeks to continue in employment- There is evidence

of interpolation according to Shri Krishna in the

uiuster roll- The question to be decided is whether

in the above background of facts the applicant should

have been issued a formal show cause notice before

te riTi mat i on »

Samishta Oube's case (supra) does not apply

to the facts of this case- That was a case ot

Municipal Corporation of Etawaha- Following certain

well considered decisions (BangaISL&_!filateL_3u.B.Bl'y—L

Sevier:age„BsaLd ate.- —BaiaBBa_&_ot}ig.C.s—etc-

case, (1978) 2 SCO 213, the Supreme Court held that

Municipal Corporation was an "Industry" and a clerk,

typist was a "workman"- There was a reference to the

Labour Court as an industrial dispute in that case

which directed that the principle of "first come,

last go" could not be deviated from. Under those

circumstances, the Supreme Court set aside the order

of Allahabad High Court and ordered engagement- The

employer here, namely, Govt- of Indj.a, ninioti y ui

Food and Consumer Affairs cannot be termed as an

"Industry"- There was no "industrial dispute'' and



therms was i)o pronouncement by a Labour Court. Hen^.-»:r.

t h 0 A p 0 X d e c i s 1 o n 111
Sarnishta Dul case (sui^ra) ;ir

not. app.licab.l,e to the i
i.,.::. -Pacts of tbe presenu case,

-ru^j Tribunal's decision in Urnesh binyh -s

case (supra) is also not applicable to tbe facts of
this case because as a casual labour several warnings

were issued and there is an attempt ex-facie of a

■f■ a b r i c a t i o ri o f d o c u m e n t s i ll'L '20 -

a

8  l-laving distinguished tf^ cases cited before
me, it is necessary to take o^ other supreme
court pronouncements on the sub.)ecj: In dimaQshu

Vs. (1977) 4 3CC 391

the Supreme Court held that daily wage employees
engaged by a Government Department are not appointed
in accordance with any rule. They have no right
under the Industrial Disputes Act on the ground that
their termination amounted to retrenchment and
violation of Section 25--F of the Industrial Disputes
rtCt.

:) t } X '..7

In the case o

Pajtjia. Vs. Eafi4ej5LJlad4!TJlabm^^

SiCC 409 the Supreme Court held that termindu.iun '.ji
the service of a probationer can be questioned only
on ground off that it was arbitrary or punitive. In
case of termination for unsuitabi 11ty principles ■..-•i
natural justice are not attracted. In ,Sta,tg._ot„_-U&
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^  Vs. Kcisbaa KyLrnac Sharina.. (1997) ll see 437 the

Supreme Court held as under

"During the period prior to 1979 there
were remarks indicating that hio
performance was not quite satisfactuiy.
lie was found to have overstayed from leave
and a number of punishments were imposed
on him. For the year 1979 there were
remarks that he was most undisciplined and
undesirable typ'O of constable ano tiiat i)e
was careless and habitual of leaving the
fire station without leave or permission.
These remarks reflect upon his performance
in the earlier p^eriod. Keeping in view
the said record of service of the
respondent, the competent authority came
to the conclusion that the performance of
the ■ respondent, who was only a temporary
e:mp 1 oyee was not satisfactory and tor tfiat
reason his services were terminated. It

O  cannot be said that the termination of the
services of the respondent, in these
.circumstances was by way of punishment
wihich required compliance with tfte
P r o V i s i o n s of A r t3.1.1 ( 2 ) o f t h e
Constitution.

The averment; sr. i n t hi e 31 a t e s
counter-affivdavit were in reply to the
a 11 e g a t i o n rn a d e i n t h e w r i t. p e 1111 o n t. h a. t
by virtue of the order passed by the IG of
the fire services on 16•••1-1900 all firemen
stood confirmed w.e.f. 13"-.12 •.1978 but. the
respondent was not confirmed. In the said
counter- affidavit it. has also been stated
t. i'i a t c o n f i r rn a t i o n w a s f; o b e d o n e o n 1 y i f
the work and conduct was found to be
satisfactory and up to the mark. The
a '•t'' e r m e fi t. s i n t h e s a i d c; o u;"t t e r - a f f i d a v 11 <i o
not, therefore, alter the nature of the
order of termination which was termination
simplicitor in accordance with the Rules.

10. T I'i e d i s p u t e b e f o r e m e i s n o t c o v e r* e d a n d
!

does not arise out of Industrial Disputes Act. Even

if we assume that the National Institute of Sugarcane

TC:chno 1 ogy is an "Industry" even so, thie t.ests 1 aid

down in Saad-fesatllitLanls case (supra) been

f u 1 f i 11 e d. T li e s e t e s t 'S a r- e ; " i n e f f i c i e n t,

u n r e 1 i a b 1 e o r h i g h 1 y i r r e g u 1 a r" T h e ss-; c o m p 1 a i n t s

■showed evidence of irregularity and insubordination,.

With this back/ground material, the rule of first.

\
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M'-
CC^iiTic: , .IcSSt yO CSn bS uCiV 1 a't(SC! fPOiTi Sinci th6: uS^:) cb ii i

Swadesamitran"s case fully stand satisfied. The

cthep Suypenie toupf pul inys> oi l. cy iTie arHj^j,y fc

the ppoposition of law that when a casual laboup peon

i s pernoved on accou Pi t w r u n u 11aU'* 111 uy y m i f he i

show-cause notice nop a wpitten opdep is necessapy.

1,1. In the coupse of apguments and subsequently

b y f i 1 i n 9 a p e t i t i o n , t h e a p p 11 c a n t w a s a c c u s e vd o f

Hiispeppesen11 n9 the Tpibunal Oy odio":::! ai.ej.y

submitting a fopged document with a view to secune

f r- o m i t f p a u d u 1 e n 11 y t h e p e 1 i e f s p p a y e d. T h e

a p p 1 i c a n t, t h e r- e f o r- e, ii as c o m e w i t h u n c 1 e a n It a fi d s

T h e p e i s subs t a n c e i n 3 h p 1 K p i s h n a ■" s s u b rn 1 s s i on. 0 n

this gpound alone this OA desenves to be dismissed.

Q  . .
,1.2. Fop the fopegoing peasons, this OA is

d 1 s m 1 s s e d. N o c o s t s.

(N. Sahu)
Membep(Admnv)


