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CENTRAL ADMINISTRATIVE TRIBUNAL

principal BENCH: NEW DELHI

OA No . "1 847 /98

New Delhi , this the2.^-K^ day of Feb ruary, 1999

HON'BLF SHRl S R . AD I GE . V I CE-CRA I RMAN—ihl.
MOM ^ P.I F RHRI T N. BHAT MEMBER (J_1

In the matter ofj.

Jagdeep Singh s/o Sh. Ramkishan Narwal ,
r/o V & PC Rindhana, Tehsi l Gohana,
Distt. Sonepat, Haryana. . . . .Appl icant

(App! i cant i n person)
Versus

"i . Union of India through

The Secretary,
Ministry of Urban Affairs & Employment,
Department of Urban Development,
Room No. 122, C-Wing, Nirman Bhawan,
New DeIh i .

2. Shri N.L. Singh,
Superintending Engineer,
Room No. 114, CPWD, Training Inst itute,
Kami 1 a Nehru Nagar, Ghaziabad.

.  . .Responden t s

(By Advocate: Shri D.S. Jagotra)
ORDER

Hon'ble Shri T.N.Bhat,Member (J)
#-

The appl icant, who appeared in the Combined
Engineering Examinat ion conducted by the UPSC in the year

1989, was al located to the Mi l itary Engineering Service (MES,
for short) al though, according to the appl icant, he had given

his preference for the Central Engineering Service and the
respondent.3 were bound to al locate him to that Service in

view of the higher merit secured by him in the said

exam i nat i on .

vAf,W y-
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2. The appl icant f i 1 ed O.A. 1988 in 1892 v/h i ch was

)wed b>' this Tribunal wi th the f o i ! o'w i ng d i rec t i ons v i de

the judgeriient dated 1 2 . 8 . 1 997 :

r*:.

"6. In the resul t ., this appl icat ion is a! levied,

re.spendent no. 1 is directed to consider the

prefererice of the appi leant at the t ime of

al ictment of varioLis services as per the revised

preference submi tted by him in March. 1990, copy

of v/hich is placed on record and to make necesary

ciiarige in al locat ion of the service cadre in

accordan.ce wi th law and extant i ns t rtic t i ons . . . . "

The Tr ibunal further awarded Rs, 1000/- as costs to

tihe app I i cant ; n t hat 0 . ,A .

3, In persuance to the above direct ions the

Directorate General of CPWD has issued the imipugned

order/1etter dated 6.1 .1998 appoint ing the appl icant to the

Central Engineer ing Service and placing him on probat ion for

two years. The oi lier order impugned in this O.A. is tfie one

issued by the Super i ntend i ng Engineer (Ti-g.) whereby the

3 p p 1 ' C 31V

Eng i neer.

pay l ias been f ixed at the mi i n i miimi of the pay

8068-13500 .appl icable to Assistant Execut ive

The appl icant's grievance is two foid. His

f i i~st content ion is that sine the wrong al locat ion ol

Service- was as a resul t of the respondents' oivn lapse in not

considering t|-ie revised preference g i veri by the appl icant in

jvjci I I 990 tlie r-esponden t s could not talie advantage of th;

own 'wrong, pa r t i cii I a r I y so wtien the Tr' ibunal liad :ep t ed his
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plea taken by him in his earl ier O.A. and that, therefore,

the si locat ion to the CES would relate back to March, 1990

and the appl icant should be deemed to have been appointed to

the CES in 1990 itself and should get ai l the consequential

benefi ts including the periodical increments and seniori ty.

Secondly, according to the appl icant, the act ion of the

respondents i fi piitt ing the appl icant on probat ion, a second

t ime, when he had already cleared tlie probat ion wh i le working

in the MES sat isfactori ly, would be i l legal and against the

sett led principles of service jurisprudence. He has further

given the example of one Shri Rajinder Singh in whose case

the respondents had ordered in 1997 that he had cleared his

probat ion from a back date in 1993,

(a)

(  i )

Tlie app 1 icant seeks the fol lowing re I iefs:

that the in'ipugned order issued vide tetter

ic. 8/21/92/EC-1 dated 06.01 . 1998 and de

No. Trg/EE(A)/0051/96-97/Trg./2528-31 dated

14.5.1998 may be quashed and set aside. to

be quoted

(b) that a wri t of mandamun may be issued to the

respondents for:

appointment of the appl icant in CES i n  t h i

Senior Time Scale of pay in the post of

Execut ive Engineer wi th■ ret respect ive effect

from the date the ne.xt Junior is functioning.
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(  i i ) admitt ing pay and ai ! ovvances with

retrospect ive effect from 6th March, 1995 the

date from which my next junior of 1989 batch

Sri Rajesh Banga was promoted by the order

i ssued V i de No. 28/3/95-EC-1/VoI , 1/10 dated

6th March, 1995 and making payment of

interest there upon @ 12% per annum

commencing from 06th March, 1995 ti l l

disbursement of al I payments is made to the

pet itioner in chronicle core!at ion to that of

the next Junior.

( i i i ) making payment of outstanding dues along wi th

interest @ 12% per annum commencing from

29.05.1998 (th e crucial date on which the

same were paid to other employees) in respect

of the arrears of Pay Commission, from

30,4.1998 ( the crucial date from which the

disbursement of less payment commenced) in

respect of the arrears on account of

accumulat ion of differential of the

admissible pay & a I Iowances as drawn

previously & that of payment made on

appointment after real location and in resp of

outstanding amount on account of travel ing

a I Iowance f rom 15 days (t he perm i ss i b i e t i me

l imi t as per General Financial Rule 232

wi thin which advance of travel ing al lowance

should be adjusted) after the date of

submission of the claim on the basis of



0

reci Pi-oca 1 equal i ty in appi icat ion of rule,

l i l l the final disbursement of respect ive

dues .

(  i V) Cons i derat i on of el igibi l i ty in the service

rnaiter l ike al lot merit of resident ial

accoinrnoda t i on in deference to the service

i-endered for a period of rnore that^. six years

in Group "A' and drnrned status of the

appI i cant i n CES.

I.e./ that cost may be awarded in favour of the

app1 icant and against respondents.

6. Tlie respondents have in thieir detai led count!

taken tine fol Icwing pleas:

That under rules al l the AEEs appointed in CPWD are

required to undergo special ized training for a

period of 35 weeks and to pass in 8 papers plus

viva-voce test: that there is a substant ial

di ffer-ence in the pi-ocodures fol lowed in CPWD and

MES for execut ion of works and that , therefore, the

t ra i n i ng a I read'y under-gone by t he app I i can t wh i I e

wori- ing in the MES would not be of much aval i to

b 1 rn in the CPWD: that Shri Rajinder Singh. vdnose

instance has been given by the appI icant . had

vvor'ied in ti'ie CPVJD for 18 years during t'te course

of which he had cleared not only three Accounts

papers as ,AE Put also the remaining 5 papers

fEngineer-2. Hindi --2 and viva-vocel as ,AEE in 1997

and 1 t was or. the.se grounds tiiat. fie was declared to

■i
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have cireaed his probat ion from 1993; that as and

when the appl icant clears his papers his case for

retrospect ive clearance of probation can also be

simi larly considered: and that the appl icant's

claim for consequential benefi ts l ike restorat ion

of seniori ty and promotion to the next higher post

of EE can be considered only when he clears his

probat ion as AEE in CPWD.

\\

7. The appl icant has also fi led a detai led

rejoinder to the counter fi led by the respondents v/herein the

averments made in the counter have been refuted and denied.

8. We have heard the appI icant in person and the

counsel for the respondents. We have also persused the

material placed by the part ies on record.

r\

9. Normal ly, a person once confirmed in Govt.

service cannot again be put on probation. But in the instant

case we are deal ing wi th an abnormal and pecul iar si tuat ion.

It appears that the preference ini t ial ly given by the

appI icant was for MES. However, he seems to have later given

a revised preference in March, 1990, this t ime for CES, which

was not entertained or acted upon by the respondents even

though the meri t posi t ion secured by the appl icnt in the

examinat ion would ent i tle him to his al locat ion to the

Service of his choice. The appl icant was, therefore,

compel led to approach this Tribunal in 1992. His O.A. was

eventual ly decided in his favour in 1997. In the meant ime

the app1 icant had put in nearly 6-7 years of service in the

MES and had also cleared the probat ion in that Service.
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10. The question that arises is as to whether this

fact would by i tself be sufficient to enti t le the appl icant

to the deemed clearance of probat ion in the CrV/D c ! ci i med uy

him when he has been appointed to that service only in 1998

and tlvat too as a fresh candidate, part icularly so when

according to the relevant rules appl icable to that service i t

is essent ial for an entrant to the service not only to

undergo special ized traiPi ing but also to clear 8 papers,

1 1 . In our considered view the answer to this

quest ion must be in the negat ive,, for the simple reason that

so far as the CES is concerned the app! leant is a new entrant

in t hi i s SErvice and the successful complet ion of his training

in the MES prior to his entry in CES would not be of any

ava i I to h i rn, in t l"i i s regard, we find ourselves in agreement

wi th the content ion of thie r-espondents that there may be

several features that dist inguish the execut ion of works in

CPWD from tlie '.vorking in MES tlTough both are Eng i i"iee r i ng

Services, .Apart from making bald assert ions that the worr;s

executed in both these organisat ioins are ident icai in nature

the appi leant has not been able to furnish any proof which

would indioato simi lari ty in the nature of training imparted

and tlie sub jec t s/paper^s to be cleared in ttis two services,

12. Another important circumstances which ha.s to be

taken into considerat ion is that in the earl ier O.A. the

app 1 i can t does no t appear to h.ave claimed any benef i ts

consequent to his al iocat ion to the CES nor did the Trdbuna!

grant any suct'i re i i ef of r~est respect i ve ef fact to th,s

app! i cant s a! locat ion to tin at Service, I t 'was open to the

app i i can t to c I a i mi such a i-e I ief in tliat OA. I f ha had

claumed i t thien he would clear ly be nori-sui ted in the pr'essnt
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the ibuna I having not granted the rei

ief iTiUS t be deemed to have been retLised . Converse 1 >' .

on

ief Wi") i ch ougf: t to have been claimed i ri the ear

:  out a fresh O.A. fo!~

the ground of construct ive res jud i cata.

! a i !Ti i ng thai re i i ef wc

ier OA Vx/as

u Id not

1,3 _ For ''he foregoing rectsons we are no l

to accept tlie plea of the app ' leant r-elat ing

clearance of his probat ion in CPWD in the CES.

:ea

leer

i4- fiowevei', the matter does not rest there. ts

admi t lec.' b;- ■ itie respondents, giving clearance of probai i or

fi'om a ros t rospec t i ve date is not uncGmmon in tliei i

Organisat ion One Shri Raj indei" S i ngl'i . AEE was given tha'

bor,Gf i I The r-espondents have fairly admi t ted that ti ie',

would be pi'epsi^ed to grant simi lar benefi t to ths

P(j I provided he successful ly completes the i n 1 n g and

passes in the different papers. e V e n iIn t h a t

isponGer, ts sncu i d also consider grant ing to the app : i r

rv i sed seniori t)-. but only after the persons l ikely to be

ol rc-c>;eo aaversei )- are given an oppor- tuni t> to b? lie!

However , we leave this [natter to t i ie i-espondents and hereb

grant I ibert) to the app1 icant to f i I

so adivsed. at ttie appropi iate I i me _

'esh proceedings.

Io. but so ran as t he ques t i on of reduc t \on in the

app I icarh s pay and a! I owances is concerned, v/e are of the

r  I rrn view th.at the app I icant should at least get the amcun I

a.s Il ls salary,.' 'wti icti ne was recei'vi i ig in tlie IvIES before being

appointed/a1 I ocatsd to the CES plus the increment:

tliereaf I e; . These further i ncremei

a c c r u

wI I I De CJ , ( CJ W t o n . y i

"'Gievai i i i'li iGs ti'iG Same arc

^L-L
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r^f nrobat ion. We are making t!

eecing on the basis khai the respondents havs

\

idv

rne

:  r-- ■—> ! {

i^esponsibis for the erroneous ai locai ion oi

to the McS whei"^, lie was eiit i t ied to being al iocateo

the CES- We acco r d i irg ! y direct the responasni,s

' C] (t P o o ! K I owances !  I I, he app I i cant by g i v ; ng

belief i t of service pot in by him

t n 6; a p p 1 I c a n i

n  tiie MES. needless to sa

sh a I I be ent i t ied to the arrears on tna

✓ 0 c-y 1

r e c ■

io. To the abo'v'e extent the O.A. is ai I cwod . Tne

are g i" a n t e d four months t ime f r om t f-i e d s i & o f

a  copy of this judgement to ca:"ry out the above

OS ■

T  it .Bl'AT)

Mem,be r t d

nVr-Ai fc


