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~Hon"ble Shri-S_R. Adige, Vice Chairman(A). .

Hon ble Smt. “Lakshmi ‘Swaminathan, Member (J ) PR

Shri Mahla Singh,
B/o0 Shri Amar Singh,
R/o H.No. 3/17, Geeta Colony,

CRedlhio3) 0 : -w-  Applicant.

: &

By Advocate Shri R.K. Sharma.. -
Versus

1. Lt. Governor of Delhi,
_ Govt. of National Capital Territory
“of Delhi, Raj Niwas Marg,
Delhi~110054 .
4

5. Sham Nath Marg, ;
Delhi-110@54 ’

3. Deputy Commissioner (Revenue Secretary),

Delhi,
Tis Hazari Courts,
Delhi-11eesy4 0 - - Respondernts .

By Advocate Shri s K. Gupta.
NRDLODE R

Honble smt | akshmi Swaminatharn . Member (3.
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The applicant is garieved by the order dated
2821992 passed by the respondents removing him from service
and  rejection of his appeal against this order by the

appel late authority by order dated 23.3_ 1993

2. . The épplioant had filed an eariier apmlicat:ion
0, 26/95)  which had been disposed of by the order dated
11ﬁ11~199?. directing the raspondents  to dispose of the
applicant“é appeal in accordance. with law after-giving him a

reasonable opportunity of keing heard by a detailed sfeaki ng
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Band reasoned order  within a2 period of three months
P
from the date of receipt of a copy of theg order.
AL The brief facts of the case are. that the

applicant who was working as Patwari with the respondents was

proceededd departmental ly for alleged irregularities, and the

aforesaild penaity arders were issued removing him  from
s Lioe | The applicant has submitted that the imbugned order
has Eeen igsuéd Just one day before. his date af
superannuation. He was issued a Memorancium  of charges

undated, (Annexurs A-3) which reads as follows:

" While working as Halga patwari of wvillage Kotla
Mubarakpur, Delhi Sh. Mahla Singh;

(

&) failed to maintain devotion to duty.

(b) acted in manner unbecoming of a Govt. servant”.

The applicant stétes .that the Inquiry Dfficer had
submitted his report on 13.5.1988 but a copy of the report was
sant to him only on 29.6.1992 which was receiwved by him in the
first week of July, 1992. Shri R.K. Shérma, learned counsel,
has submitted that as there was considerable delay in  the
report being sent .to the applicant, he had requestad for
copins  of certain papers to enabkle him to give a reply which
was delivered to the respondent$ on 14.7.1992. According td
him, no reply was given by the respondents and accordingly the
applicant _reminded them on 20.2.1992. However,'the relevant
documents were never $uppli¢d to the applicant even though he
hac  recquested that they should be given t§ him at  his, Dwn

mpense as  he had misplaced certain important  documents




relating to  the disciplinary inguiry . The disciplinary

Sﬁthority thereafter passed the impugned removal order dated

288, 1992,

4. Learnad counsel for the applicant has impuganad
the disciplinary authority’s order on the ground that it has
beer passed by a person who was not competent to do so. This
order has been passed by Shri AhJ-S-"Sahney'as disciplinary

avthority/Deputy  Commissioner, Delhi. Learned counsel has

submitted that this officer was - only acting as Deputy

£

K

rommigsioner  in place of Shri Arun  Mathur  who had bkeen
transferred to  another Department and was, therefore, not
competent  to  issue the order as disciplinary authoritv- He
has subhitted that it is not a reasoned and speaking order and
is in wieolation of the Govt. of India's instructions
containéd in Paragraphs 1 and_z of O.M. dated 132.7.1931 baxlow
Rule 1% of fhe ces (C08) Rules, 1965 (hereinafter referred to
as “the Rules’ ). Me has also submitted that in the reply

filed by the respondents to 0.4, 26/9% dated 3.1.1995, they

bt

have stated that the competent authority had taken a decision

in the file to impose the penalty of removal from service,

-

bafore the Inguiry OfFficer s report was sent to the applicant

A

for  his

bkl
31

comments and reply. He has drawn our attention to
these facts which are stated in the appellate authority s

arder dated 2331998, namely, that a decisi

e
I

=}

n had been taken

3

o T e e e
-, Shri’ Arun Mat

wur, . who had

by the then Deputy Commissione
sxamined the case after receipt of the Inguiry Officer s

report  and decided that the applicant should be removed from

8.

. on~
service dededd 1032 1992, He has submitted that if  the

competent authority had alreacly taken a decision o renmve the

applicant from service in March, 1992, and thereafter sent the

Inguiry Officer’s report to the applicant in June, 1992, this
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amounts  to  olearly pre—judging the case and denial of the

R

principles of natural justice which the respondents cannot clo.
Mo has  submitted that  the decision by the disciplinary
authority could have been taken only after a copy of the
Inguiry Officer’s report was aubmitted to the applicant for
hié commenrts, and in the circumstances the supply of the

report, after the deac ision had beg

FE4]

n taken,is an after thought

- -

o against the provisions of Rule 1% of the Rules.

(‘3

which is als

5. Another around taken by Shri R.K. Sharma,
learned counsel, is that there has hbeen  undue  delay  in
Finalising the departmental proceedings against the applicant,

pven  though  the Inquiry Officer had submitted his report as

—h

far back as May, 1982 and the inguiry itsel hacd  been

tiat%d prior  to that. He hés supbmitted that the fact of

pto
e

N

rmmw$upply of the Ingquiry Officer s report to the applicant. .

before  the disciplinary authority took the de cision to impose .
the penalty of removal from servic was also specifically

raised - by him in the appeal submitted *o the appellate
dHLhﬂl bty but the same was not considered which is bad in law.
He has, therefore, prayed that the penalty orders . dated

passed by the disciplinary authority -and confirmed
by the appellate authority on 23.3.1998 may b quashed and set
aside  with costs. He has also praved that a direction may be

-

jesued to the respondents to reinstate him in service and make

all payments, including retiral benefits.
. The respondents have controverted the above

submissions in their reply. They have, inter alia, submitted
that the Inquiry Officer s report was sent to the applicarnt on
79 61392 and the order of removal was passed on 28.8.1992 and

hence  thers was  no violation of the principles of natural
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jus11ce; They have also stated that Shri A J.35. ‘Sahney,

Eputy 'Commigsioner, Delhi was fully competent to pass the

inpugnecd  order as disciplinary authority. Shri S.K.. Gupta,

lparned proxy counsel, has also submitted the original records

-~

for  our pePU$al- The respondents have praved that the
applicant  is not entitled to get any relief and the DA, may
be clismissed.

7. We  have carefully considered the pleadings and

the submissions made by the learnad counsel for the parties .

B,  The facts in tﬁig casze relate to the departmental
action taken by the respondents against the applicant under
Rule 14 of .the Rules on the charges that he hacd failed to
maintain devotion to duty as he had tampered with the revenue
records  of  willage Kotla Mubarakpur, Delhi. While we are
amare  of the powers of judicial review that can be exercised
oy the Tribumal in_éuch matters, as laid down by the Honble
Supreme  Court in a catena of judgements,  for the reasons
stated below, we are of the view that this iz one of the

exeeption&l cases where there is ample justification to

interfere and set aside the impugned penalty orders.

2. The appellate authority has stated that ering
agarieved with the order; the appellant had praved for
guashing the order passed by the disciplinary authority on the

following grounds:

1. The order dated 28.8 1992 is passed without

Jurisdiction. - B

2. Shri A.J.S. Sawhney, which has been shown as Dy
Commissioner/Oisciplinary Avthority is ot . the
designated Dy, Commissiner a andt, therefore, cannot  be
disciplinary authority . ' ' -
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3. Impugned order passed without application of mind -
QS not- a speaking order. C

4. violation of natural justice without affording the
due opportunity of being heard" .
The appellate authority has stated that in order to
ascertain  the veracity of the érgumentg put forward by the
appellant in his appeal, he has gone through the inquiry
report  and other related documents. It is relevant to riyte
wva-&év-/

what he has stated on the points raised by the applicanﬁ(la as

Follows«

"I find ‘that in respect of Points 1 & 2 the then Dy.

Commissioner Sh. Arun Mathur had examined the oase
: after the receipt of the enquiry report and decided for
< . removal  from the service of the applicant vide  order

dated 103 1992 by the then Dv.  Commissioner.. who was

compatent to issus order for removal of services of .3
S Mahla  Sinah and which had alreacy been passed by Lh@

competent. authority.  Shri A.J.H. . Sawhney the acting
SDeputy Commissioner.. had. only communicated Yo  the

3 uhpel1ant thm orders passed by Shri Arun Mathur as [y

O

(Emphasis added)

9A.. The above position is also confirmed from the

H]

official  records submitted by the respondents. It is  noted

from  the file that the ADM (Headquartars) has himself stated
~J ' in his note dated 2?.2;1992 that there has been delay in

;q'f )
; submission of the file containing the Inguiry Dfficer s report

e the Depuby Commissioner (D) for taking action for major
penalty. The Deputy Commissioner has recorded in his note

Jdated 10.32.1992 that the applicant may be removed from service
which has been reproduced in the appellate authority s order.
The respondents  hawve admittedly sent the Inquiry; Officer’s
réport to the applicant for his comments/reply by Memoracciom

dated 29.€.1992 (Annexure A-4). In this Memorandum, it has

T
;

-

een stated that the disciplinary authority will take suitable

action. after considering the report and the applicamt was

i bt e o e,
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givern an apportunity to make a represertation on the—Teport
wWithin 15 davs. In the cir m<t4nces of the ca

Yets) it is,

therefore, seen thalt the decis ion to remove the applicant from

. A
service has been taken by Shri Arun’Mathup, the

commiszioner by his order dated 10.3. 1992 whereas

then  Oeputy

the Inquiry

Afficer's report has been sent to the applicant only on

tj)

A _T992. This procedure ob:wvious

1y makes a mockery of the

principles of natural justice and gives a total go~bye to the

-

relovant provisions of#the OO (CCA) Rules, 1985,

The extract

of the appellate authority’s order also shows that they have

implisdly  acoepled the{applicant'g'contentionvthat the final

arder passed by the disciplinary authority i.e.

Ka)

3’_)
T,
0
3
83

communicated the earlier order

)

Shri A.J.S.

28 8.1992 was not passed by the competent authority
as he was only acting as Dy. Commissioner who had only

assed by Shri ArunMéthuﬁ as

Deputy rommissioner. All this shows that the respondents have.

riet appl1md Fheir minds to the facts oF the rule posil itio

agoverning such matters of disciplinary inquiries, especially

whern it is considered that they are passing a major penaliy

-

order of removal from servic We al

s

o see force in  the

submissions made by the learnsed counsel for the applicant that

e the  impugned penalty order dated 213 81992 has been passed in

a hurry without application of minc, as the applicant was to

retire  from service on superannuation on 31.8.1992, that 1is

Wwithin thres days of the issuance of the order. In the
circunsta s of the case, we are wunable to accept the

statement of the appellate authority in  his

23.3

B}

‘order dated

1998  that the impugned penalty order has been correctly

paszad by the disciplinary authority affer consideration. of

the facts and available records, as he had done

S0 without

receipt of the reply of the applicant to the Inquiry report

which was only sent to him by Memorandum dated 29.

£

61992




. 19. The Inquiry Officer had given his report on

13.5.1988 (copy placed on page 29 of the paper. ok ).

aftter four wears on 29-6-19?2" In the circumstances, the
contention  of the applicant that because of the delay arnct the
fact that he had misplaced somz of the documents, he  had
requested the respondents to supply them in order to enable

him to give a proper reply to the Inquiry Officer’s report is

not unreasonakle. The respond2nts’ action has causead,

therefore, brejudice to the applicant. aApart from this, the

rezponderts have Themselves admitted that the disciplinary

£

authority has taken a decision to remove the applicant  from
service much earlier, that. is, on 19.3.1992, in which case,
their action becomes even more arkitrary. In the facts and

- . n R T 2o : )7’
circumstances of the case, we dee: no  foffce "in. the'’
contentions of the applicant’s counsel that the - impugred
dieciplinary authority s order dated 28.8.1992 based on  the

-

earlisr order of the then disciplinary authority of 1@.3.1992

st

iz arbitrary and illegal and cannot be susktalned.

{

e 11. We hawve also taken into acocount the fact that in

purauance of the Tribunal’ s order dated 11.11.1997 in 08
26/9%,  the appellate authority has stated that he had givern a

personal  hearing  to  the applicart on 12.3.1998 but  he bhad

failed to produce any supporting evidenoce which could suppaort
hiz wiews. Moweswer,  in wview of the respondents” N

infractions of the law, rules and instructions, including the

=4

principles of rnatural Justice in this case, their action

cannot ‘be supported. - We have also no doubt Lhat - from the
factual averments of the respondents themselves as reflected

)-

in ~ the appsllate authority

o

s order that a decision to remove
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"Union of India & Ors. - (JT 1995(8) SC

.....C)L.,

the applicant from service had been taken by the disciplinary

.4 . , . . .
authority as early as 10.3.1992 1.e. much before the inquiry

report was cent to him which would causs arave prejudice to

ant (Ses. State Bank of Patiala & Ors. Vs. SfK-

l—‘ +

the applic
Sharma (JT  1996(3) SCTFR22). The procedure adopted. by the

respondents iz also in clear olation df the principies of
patural - justice and the settled law (=ee. Managing Director,
ECIL Vs B. Karunakar & Ors_. - (JT 1993(6) 3C 1., Union of
India Vs. Parma \H3nda AIR 1989 SC 1185). In  the
sircumstances of the case, we are satisfied that the major
penalty orders imposed on the an slicant by  the respondseots
deserve to be guashed and set aside and we oo s0. In this
case, -the applicant has superannuated from service w.oe f.

2.1992. In th@ACiPCUm rmﬂcec; the prayer of the applicant
that a direction may be given to the respondenits to reinstate

him  in service as 1t will be only for a period of three days

would not be reasonable or practicable.
12 In the facts and circumstances of the case, on
quashing the penalty orders, normally the case should have

been remitied to the competert authority to procead and  pass
an appropriate order in a coordance with law. However, in this
case, the applicant hé@ retifed from service more than seven
vipars  ago on 31.8.1992 and the disc iplinary proceedings have

baen  pending for more than a decade. 1In B.C. Chaturvedi vs.

ﬁ

355), the Supreme Court

has held as follows:

"&  review of The above leqal position would establish
‘. that the disciplinary authority, and on  app=al- the
appellate authority, being fact-finding authorities
have exclusive power to consider the evidence with a
view to maintain discipline. They are invested with
the discretion to impose appropriate punishment keep:ing
in wiew Tthe magnitude or aravity of the misconduct.
The Hiah Court/Tribunal. while exercisina. the power of

>




Judicial  review, cannob. normally asybstityte YT own

= conclusion  on. penalty. and. inpose some other penalty.
T 1f the punishment imposed by the disciplinacy. authority

High Court/Tribunal. it would 2

relief.  either  directing. the disciplinarv/appellate
authority Lo the penalty impogsed. o to
shorten  the | it may itself. in exceptional

o and. rare. o impose appropriate  punishment  with
coagent reasons in support thereof!’

(Emphasis added)

13. The penalty order of removal from sarvice passed
by the disciplinary authority on 28.8.1992 has been confirmed

by  the a

w)

pellate authority after nearly six years by order

dated 23.3.1998, Thess orders suffer from several legal
infirmities, referred to above. At this stage, we do not
think that it would, therefore, be appropriate to remit the

case to the disciplinary or appellate authority to reconsider
the case andgd give the applicant a reasonable opportunity  to

reply to the Inquiry Officer s report dated 13.5.1988 and pass

- Fresh orders. There is ro doukt that the respondents have
action )
inordinately delayec /% in Finalising the disciplinary

Y

proceedings  against the applicant which could have been done

in accordance  with law many yvears before his date of

superannuation. This 1is the second round of litigation,the
arlier 0.4, 26 of 1995 hawving been disposed of with tfhe

direction to the respondents to dispose of the applicant’s

appeal within three months, which has been done by order cated

23.3.1993. Taking into account these Tacts and circumstances

and the observations of the Hon ble Suﬁrem@ Court in B-E'
bhaturvedi's case (supra), we oconsider that this is one of the
exceptional and rare ca$e$‘where it would be appropriate for
wx to  substitute the penalty already imposed by the lesser

punishment of compulsory retiremsnt woe f. 28 8.1992.
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allowed.

14 . In the result, the 0.4 sucoeeds  and  is

The impugned penalty orders are quashed and set

asicle with the following directions: .

«
tsﬂ

Lamt

-

SRD T

(a) The applicant shall be deemed to have pLeen
compulsorily  retired  from service with effect  from

2R3 .8_.1992, and his claim for reinstatement in serwvice

1s
0

accordingly rejectedd;

(b) The respondents are directed to make payments of
the amounts due o the applicant as rebtiral benefits
from 28.8.1992 in accordance with law, Rules and

Instructions, within three months from the date of

receipt of a copy of this order.

fe) The respondents to fix rnsponQ1b111ty on the
erring officials for the inordinate delay caused in
flnallsLng the disciplinary proceedings in this case

and to ensure that such lapses do not ocour

s

() In the Facts and circumstances of the case, we .

alzo oonsider it appropriate to  award costs of
Rs._2@@@/~ in favour of the applicarnt and against the

respondants .

«
A

Lakshmi Swaminathan) - (S.R. Ad1m
Memizer () ‘ vice w.hca..l.rmel.n A)




