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Central Administrative Tribunal
Principal Bench

0-A- 171 A/98

New Delhi this the 6 th day o1' Octbbsr^; 1999o-

Hon'ble Smt- Lakshsni Swaminathan, Me(i±)er(J)-
Bodan S/o Shri Bhani Sahai,
Vill S. PO : Qondala, Teh-Behror,
Distt- Alwiar (Raj)-

By Advocate Shi-i Yogesh Sharma.
Versus

1 . Union of India through
The General Manager,
Northei~ri Railway, Baroda House,
New Delhi-

2  The Sr. Civil Engineer,
Const/GC/TKT, ^ . ̂
No rt he r n Ra i1way, 1 i1a k B ri dge,
Mahabat Khan Road,'
New Delhi-

By Advocate Shri B.S.. Jain,.

Applicant-

Respondents

ORDER.

tlQ.n.l.b.l..'S.....§!:n.t.., LaK.s.h.m.i.....S.waminatha .Meml;>er;..CJ.l,.

The applicant has filed this application feeling
aggrieved by the action of the respondents in not granting
service pension to him on his retirement from Railway
Service on 30-9.1993 on superarinuc?.tion at the age of SB
years.

2, The b'i-ief facts of the case are that the

applicant was initially engaged as Casual Labour Gangman in
the year 1971 under PWI/Gurgaon and after completion of 120
days continuous! service he was .granted temporary status..
The applicant states that in 1988 he was screened and was
also . .medically e?x^-iined and was declared passed in that,
year. According to him, he has rendered 17 years service as
casual labour wiith . temporary status and 5 years regulai
service, bLit he has not been granted service pension. The
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y'applicant has sta.ted that he had made a nuimber of
p

representations to the respondents in respect of;his pension

which, according to him, has been illegally denied to him.

Shri Yogesh Sharma, learned couinsel for the applicant, has

SLibmitted that the applicant had received gratuity. He has

submitted that the claim of the applicant for pension is

permissible i.inder Ri.ile 31 of the Railway Services (Pension)
Rules, 1993 (hereinafter referred to as Pension Rules ).

He has submitted that the applicant had been appointed ais

Chowkidar w.e.f. 1.T.I981. He has relied on the judgements

of the Supreme Court .in Ram Kumar & Ors. Vs. Union of-

^  India & Ors., decided on 2-12.1987 (1988(1) SIR 677) read
with Ram Kumar Ors. Vs. Union of India & Ors., decided

on 6.9.1990 (1996(1) SO SLJ 1 16)^«fa>'M08K;4'"l"wSi5R^677-l)| and
Yashwant Hari Katakkar Vs. Union of India 8. Ors. (1995

LAB. I.e. 718) in which it wias held that a Government

servant while putting in service for 18 1/2 yea.rs and there

was nothing, on record to show wihy he iwas not made permanent,

shall be deemed to have become permanent after serving for

more than T© years-. The CoLirt held that the appellant was

entitled to pensionary benefits.

jf
3. ' The respondents'in their reply Kave denied the

above averments. Sl'iri B.S. Jain, learned counsel for thie

respondents, has submitted that the applicant had worked

with F^.espondent No. 2. as Casual Labour in different

capacities i.e. Casual Khalasi, Chowkidar" and LTa-ngmari

w.e.f. 1 .1.1981. He submits that the applicant had been

given temporary status as Chowl<idar w.e.f. T. I .1981 after

declar-ing him medically fit. He has submitted that the

applicant, wias not screened as Casual Labour till he attained

the age of 58 years and, therefore, was not entitled to any

perisionary benefits. He has further submitted that a
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^^pnrarv ' status holder is not entitled to any pensionary
benefits as the temporary status holder is not a temporary
railway employee, ««. learned counsel has relied on
certain judgements mentioned in the reply. including the

•I n 1-1 KJanki Devi Vs_ Union of IndhiaOLidgement of the l nbunal m NanKi uevx *
1  - j .j r-ir- 1 "7' 1 rfiopy pis.ced on

& Ors- • (O.. A - 2A77/97 ), decided on 1 - 7 -19 - _ r ./

reco rd)-

4..

si.ibmi

I  have carefully considered the pleadings and the
issions made by the learned counsel for the pai ties.

5.' Rule 31 of the Pension Rules reads as under:

r-p.rvir-f=. paid from contingencies- In••counting '"^/"ivrvint in service on or after
respect of a i t. j -- ' " "h^lf th^^ ^ifar^/ice pa.id
the 22nd day of.August 1969 half t^ r
f,-om contingencies on "absorption in

.  calculating Pensionary benefit n following
regular employment, sutoecC c-
CO nd i t i o ns na.me 1 y: ~

-thP. a.=.rvic:e paid from contingencies has been m
a^liob involving whole time employment-;
(uy^ -rf,^ c^r-virf- paid from contingencies shouUI in

have been sanctioned as posts oi maii^-,
a nd k ha1as is;

1- rd th^ service should have been such for which2  payment has been made either on mont ̂ y ra
/-^Q T 1 vt" r^iOFTlOtG'Cl c?.riCl jvu.X -» "nr on 03.11y » o -« «' +-u<r» il ap

scaiety OI i-u..,, , ^ fnr similar jobs being
pay to those being paid for -P - r^oular

■  performed at the relevant period by start, in -c-n
estab1i shme nts;

rd1 th^ service paid from contingencies^ has-been
continuous and followed by absorption in regula,
employment withoi.it a break;

♦  i ..j +-r,.a+- j-hP> uieinhtage for past service p-aidProvided that th- ~ iirn-i+-p.d hn the period
Ft-nm r-orrl'i ri'-'^'^nsi es shall be lim-te. u-a!-(om coni-itr.-M-.-'-- ,-,,Kisrt- to the condition

1st January, 1961 oUbjecL t:_ yaw Kin
?ha^ authentic recohds of service such as pay bid,
leave record-or service book, is avai_abl--

6,. Learned counsel for the applicant has submitted
1..^ .-r-i i 1-1 -t~i-jc.i nnst; nf Chowkidar

that as the applicant wa.s working ~n th_ p--
I I -,1 i-/-s-iyliy Kcaon eiisT HOd 3.3 UaSLialg, f 1.1 .. 19'31 and has already peen -yur -.-i -

ty '



9

^labour in 1988 he? is entitled to the Lvanefit of the
aforesaid Rule 31 even though he might have put in service

of 17 years as Casual Labour on which'half the service could

be counted i.e. eight and a half years. Rule 31 provides,

inter alia, that in res?pect of a railway servant in service

on or after the 22rid day of August, 1969, fia.lf the service

paid from contingencies shall be ta.ken into account for

calculating pensionary benefits- on absorption in r egular

employment. It . is not denied by the respondents that the

applicant was ' given temporary status as Chowkidar w.e.t.

■( 1 -| OR1 A'^i":ordirig to the ap|::>licant, he had been employed

as Chowkidar. Rule 31(b) of the Pension Rules provides that

tfie sei-vice paid from contingencies should be in a type of

work, or job for which regular posts could have been

sanctioned as posts of Mails, Chowkidai-s, and K. ha las is.

Therefore, taking into account the facts and circumstances

of the pi-esent case and the provisions of Rule 31 of tl'ie

Pension Rules, the' application is entitled to succeed.. It

is further relevant to note that the learned counsel for the

applicant has- categorically subrnittted that the applicant

had received gratuity from the respondents for hi is service.

J
7. In Ram. Kianar's ■ case- (sipra), decided on

2.12.1987, the Supreme Court has observed as under?

'Seve?ral irist.ructions issued by the Railway Board
,  .. and the Northern Railway Headquarters were placed

before us to sfiow that the Administration is an.xious
to take appropriate steps to remove tlie difficulties
f-aced by the casual labour but there is perhaps
sla.ckness in enforcing them. We ho|;»e a.nd trList that
such an LinfortLinate? situation will not arise again
and in the event any such allegation coming to the
Coi-irt, obvioijsly the Administration will have to be
blamed".

pLirther in the same case of Ram Kumar & Ors.

(sLipra) decided on 6.9.1990, the SLipreme Court held as

follows?
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"The only other qLiestion to be seen is with regard
to entitlement to pension. It appears that the
Boa I'd on the basis of the Foorth F-va.y Cotrimission
Report has- provided for pension at the time of
stiperanriLiation even to those who are terni^iorary
employees. In paragraph 12 of ouir order on the
ba.sis of material tlien pla.ced L^'efore iis, we had
■faken the viewi that temporai.ry employees iwere not
entitled to pens5.on on sLiizjerarinnation. We direct
th;!?..R;3vi.lW'ay..Board.,.to,...cpjiside.r....t!:ie,, cla
'^ffiplpy wiho are before os for pension at the time
O'f; SLiperannnation or oth6?fT;iise in view of the fac:t
■fliat t he Board has taken its own decisior'i
d i f fe re n11 y. ObV'' i o ns 1 y ai^P' r o|:^ r i ate mate r i a 1 liad not.
been placed before thi£~CdTidt iwhen the snbmission of
mF. " Ramaswiarny for Rai 1 iway a.dmi i^strat 1 on was
accepted irT t fie o r de r-. The_ dec is ion is benefic i a 1
to 'the employees and we direct that the BoarcF •;>
decTsroh rnay be impleinen'ted

(Emphasi s added)

8- Learned coLinsel for the respondents ha.d made a

submission that the later decision of the Supreme CoLirt in

Ram Kumar's case (supra) cannot l>e relied Lipon by the

applicant as the sa.rne had been reported mainy years later.

This ai'-gument ha.s obviously to I'.'^e rejected as- t('ie decision

of the S'jpreiTie CoLirt in Ram Kcanar's case (sti>ra) hcis to be

read as a whole and besides the ds'cision of the SLipreme

Court dated 6..9.1990 is by a Larger Bench of three Hon'ble

Judges. The decision of the Si-ii^reme Court in Yashwant Hari

Katakkar's case (si.?>ra) a1so relevant.

9. The Tribunal in Nanki Devi's case (supra) relied

upon by the respondents has referred to the ji.idgement of the

Supreme Court in Ram Kumar's case reported in 1988 but does

not . refer to the later decision of the Siipreme CoLirt in the

saxne case dated 6.9.1990. Therefore, the contention of

learned counsel for tfie respondents that ttie TribLinal is

boLind by the judgement of the Tril'jii.inal in Nanki Devi's case

(stipra) and not by the jiidgement of the Supreme Court is

baseless and is accordingly rejected. The facts in the

judgement o'F the Supreme Court in Union of India Vs. ffo'ti

Lai &. Ors. (1996(33) . ATC 30-i;i .) iwhich deals iwith the
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7^ reciLilarisation of ra.ilway employees are also distinguishable
froiTi the facts in the present case. The judgeament of the

Tribunal in Smt. Selvambal Radhakrishnan Vs. Union of
India & Ors. (1996(3) SLJ 172) is a judgement of the Bombay

Bench of the Tribunal. In this case, the rribunai had
referred to the Ministry of FHail way's circular giving

concession of counting half of the temporary status casual
service othier than non project casual service as qualifying

service for pension, which concession was extended to

pt-oject casual laboui-er by letter dated 28.11.1986. It wias

held in that case that the aioplicant's husband was a pr-oject
casual labourer and he was not even screened for absorption,

much less absorbed, and in the facts of the case the

applicant had not made out a case for grant of family
pension. The facts in that case will not apply to the facts
of- the present case. The fact that the applicant is working

in the post of Chowkidar, which is one of the posts
mentioned in clause (b) of Fd.ile 31 of the Pension Rules,

shows that he had been doing a jof:. for which regular post

coijld have been sa.nctioned, but may not have been actually

done by the respondents. The applicant has also stated that
f'le fias been given gratuity after his retirement and he ha.s

also been given temporary status as Chowkidar w.e.f.
I  1.1981 and has rendered continuous service in 'that pos-t.

'10 In the circumstances- of the case and hia.ving ^
regarxl to Rule 31 of; the Pension Rules- and- the observations

of the Supreme Court in Ram Kumar's case (sLf>ra) decided on
p, ip 1PP0- 'the a.pp'lica.tion is- allowed with the following

directions:

The ■respondents are directed to consider the claim

of the aioplicant for granting service pension from

the date of his retirement in accordance with the

1^.
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Rijles and instructions.. He shall also be entitled

to. arrears of pension from the due date which shall

be paid witliin three months from the date of recei|;>t

of a copy of this order. Howiever, in the

circumstances of ti'ie case, the claim for interest is

rejected.

No order as to costs.

(Smt- Lak.sl'imi Swia.minathan)
Member(J)

J


