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counsel for the

grew our attention to the decision of the Hon’'ble
Supreme Court  in the case of Bhagwan Shukla Vs. U.0.I.
& Anr. (1334 GSCC (L&S) 1320) wherein an attempt to
reduce the basic pay, without putting the appsllant to

legal issue raised herein stands settlsd line
gecisions by the Apex Court. Thus, in the case of G.S.
Fernandes & Ors., Vs. State of Karnataka & Ors. {(5LJ
1935(1) SC 24 it has been held that:-

"Since the applicants had already
been paid the scale of pay of Rs.30-200
while they were in service and are retired
now, 1t would be ‘appropriate that
government may not recover from them the
satary which had already been received
though they are not eligible to the scale
of pay of Rs.30-200."
€. On  the issue of such beslated recoveriss

for no fault of petitioner or due to Wirong construction
¥ the respondents, the Apex Court have held similar

viewsin a series of Jjudgements. Thus, in the case of
Shyam Babu Verma Vs. UOI&Ors. {1394 SCC (L&S) §83), it
was held that:
"Since petitioners received the
higher scale due to no fault of theirs, it
shall only be just and proper not o]
recover any excess amount already paid to
them. "
7. Again, in the case of Saheb Ram Vs. State
of Harvyana & Ors. {1335 SCC (L&S) 248, the principle
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"The principal erred in granting him

the relaxation. Since the ate of
relaxation, the appeilant had been paid his
salary on tnhe revised scale. Howsver, it

i8 not on account of any misrepresentation
made by the appellant that the bensefit of

the higher pay scale was given to him but

by wrong construction made by the Principal
for which the appellant cannot be held to
e at fault.”

8, Cn the basis of the aforementioned

has a]éo decided the following cases touching upon

f pay without notice and recoveries from

5.K. Saxena Vs. UOI&Crs. {(CA-2405/95 decided on 4.3.3%7)
Om Prakash Vs, UCI&Crs. {(OA-1634/37 decided on 1.1.98)
e {Jere told at the Bar that GM/N.Rly. was

o~ "N e A ' : ]
eas otgher respondents were also - highly placed

Railway offTicers 1located on different divisions under

Respondent No.1. Decisions in all four cases - stand
> Jimplemented. This has not been disputed by the
N .

3. Thus) the orders in the aforesaid cases
decided by various Benches of this Tribunal have since
attained finality. In the instant case besides handing
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of refixations by subsegquent corrigendums issusd” on

é?.8.97, 13.9.97 and 13.2.88, all issued at the level of
Asstt. Personnel COfficer, Northern Railway, Baroda
jouse. As per procedures laid down in such cases, th

instructions available on the subject. We find that all
the benefits at the reduced level were paid to the

applicant on the date of his retirement but the gratuity
was paid on 30.9.97 (i.e. - 4 months after retirement)
after effecting the cver payments made. The respondents
answer that there has been no reduction in pay and it is
only refixation of pay cannot, therefore, be accepted as

a legal valid contention.

of the impugned orders after
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the applicant’s retirement Hhave been preceded by any
notice. Nor 'the appiicant has been offered any
opportunity to represent his case before issuing the
series of post-~ retirement orders having adverse civil
conseguences. None of the representations ‘of the
applicant have been replied nor the subsequent
corrigendum issued by the respondents touched upon the

rievance of the applicant herein.

11, It 1is alsc seen that provisions under

paragraph 1014(b) of Indian Rail
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¥tained with regard to over payments made. Paras 1016
and 1017 of IREM (Revised Edition 1983) deal witﬁ
recovery of over payments. However, waiver of over
payments has been suggested if the‘said over payment had

—~ -~ -~ ~ ] - - - ~ ¥ - sz o
occurred over a long period and the amounts involvsd

were very large and would require many years tc recover.
The nature of irregularity 1is also required to be
considered. Even in the case of Gazetted Railway
Servants, the Gehera1 Manager has been given powers to

waive recovery of amounts over paid when the said

erroneocus payment 1is discovered by Accounts or Audit
mbre_than one year after the date on which it is mads.
There is noc indication, not even a whisper that the
above principles under the Manual were taken into
consideration before recoveries were ordered vide ths
impugned orders. We find that the present case deserved

consideration under Sections 1014-10186 of the IREM and a

fit case where principles of waiver chould have been

such over payments made, the respondents decided to

remain silent regar
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solved the problem.
From the pleadings and submissions made, it is more than
vident that the decision in the instant case has been

taken after the passage of more than a decade and in

of the Constitution Bench of the Apex Court in the case

of . Chairman, Raillway Board & Ors. Vs, C.R.,
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Rangadhamaiah & Ors., etc. etc. (JT {

nary benefits which

Q

Fewas held in this case that "Pensi
have already accrued cannot be taken away by amending
the rules with retrospective effect”. The only

difference is that in the present case the retiral
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benefits have been taken away by altering the paym

schedule after superannuation with retrospective effect.
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. In the result, the 0.A. s allowed with

the following directions:-

fa) - Impugned orders at A-1 to A-E shall
stand quashed.

‘(b)) Respondents shal] recalculate and pay
" pension, commutation, leave encashment
and gratuity on the basis of pay of
Rs.2240 P.M. which the appiicant has

been receiving immediately before his

{c) Respondents shall also pay the
differences of arrears of pension,

commutation, leave encashment and
gratuity thus becoming due on the

basis of basic pay of Rs.2240 P.M.
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which fell due til] the date of actual

{(d)} . CQur. orders, as aforesaid, shall be
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