- CENTRAL ADMINISTRATIVE. TRIBUNAL .
PRINCIPAL BENCH

O0A.NO.165G of 1298 .
Jin

_ Mew Delhi, this 4.7 day. of Jun g, 1999,

HON’BLE SHRI S.R. ADIGE, VICE CHAIRMAN(A)
HON’BLE SMT.LAKSHMI SWAMINATHAN, MEMBER(J)

A. Bandyopadhyay -

R/ D-11/A~2492
Netaji Nagar, New Delhi-23 - . we. fApplicant

By Advocate: Shri V.5.R. Krishna
versus

Union of India, through

1. The Secretary
Department of $3I & ARI
Ministry of Industry
Government of India
LWdyog Bhawan
New Delhi.

2. The Development Commissioner.

Small Scale Industries
Small Industries Devnlupment Crganisation

Depdrtmenf of 8381 & ARI
Ministry of Industry :
Government of India -
Nirman Bhawan
New Delhi.

F. Shri P.P. Malhotra
Director (TUD)
Department of Science & Industirial Research
Ministry of Science & Technology
Technology Bhawan
New Delhi. - -« . Respondents

By Advocate: Shri 0.8. Mahendru and
Shri C.lL. Kumar. ..

ORDER..

HOM'BLE SHRI S.R. ADIGE.. YC(A) :

Aapplicant. impugns respondents order | dated
27.7.98 (Annexure A-1) basead HPON the DRC% s

recommendation dated 25.6.98. offering the post of

Industrial Advisor (Electronics) to Respondent No.3

—
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2.
and seeks convening of a fresh ORC . to consider
aplicant’s case for promotion to that post, and to

promote him if the DPC’s recommendation are in his

favour.

2. The - Reruitment Rules. for - the.. post of

Industrial Advisor (Electronics) are at Annexure A-II.

'-The method of recruitment is by. promotion failing

which by promotion on deputation and failing both by

. direct recruitment. Column.ll of-the-Rules make clear

"
that Director(Gir-.I) in Electronics/Eled;ical Divisions

with 5 vears service iIn the grade are eligible for

promotion..

2. The post of Industrial . Advisor(Electronics)
fell vacant on 1.3.728. The DPC met on 25.6.28 and
aﬁmittedly considered applicant as well as Respondent
Mo.3. It . recommended Regpondent No.3 for the post

against which this 0A has been filed.

4. In support of the 0A it has been -contended

for
that Respondent No.Z had been apprcved/the post of

Director(TUD). as a direct.reciruit on the basis of an

Len advertisement, - .and having . - been . selected as

Director (TUD) after resigning from the office of

Raespondent organisation, which resignation was duly
ary ue_c(. 7
accepted . by them7 4t . has been cdé@mndcd that

. Respondent No.3 thereby severed. his connection with

L
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Respondent organisation and is hence no longk
the feeder cadre of Industrial Advisor (€ lectronics)
and hencs could not@’ave been considered by the

0 pC (mnexure-I111).

5. : e note that in response to the
adverti sement issued by Dgpartment of Scientific
& Industriai Research for 2 post of Director
(Technology Utilisation Division). Regpondent
No.3 appliedﬂf‘or the post and ues sel ected,’ The .'
OM dated 11,3, 96_(z\nnexure-A 1V) offering him

the po:st of Director (TUD) makes it clear that
the appointment was on adhoc basis and tha
sppointee 'uould be on probation for one year from
t.he datze of adhﬁc appointment, and pemanent
absomption wuld be considered in accordance with
rules 'in‘ force by Industry Ministry order dated
9,5.96 (page 18 of the 0a) ,,F%Mjuqs released
from the post of Director (Electronics) in the
office of DC(5SI) with effect fFrom 10.5.96 to

N

j':'ehable him to join as Direstor (TUD), and was

allowed to retain his lien in Snall Industries Devslopme
Drganisaﬁion for two years as adnissible. B are

s N
informad that this lien has been further extended

6, foplicant's counsel shri Krishna has
assarted that as Respondent No.3 was appointed as
Di racto r( TUD) against an open advertisement and

was not sent on deputation, he now balongs to the
cadre of Deptts. of Science & Industrial Research an not




. more. AcCcord

.

Small Industries Development Organisation, an

therefore could not have been considered for promotion

as Industrial Advisor (Electronics). Shri Krishna has
| o Repodat 3

airguaed that retention of lien by ampddmand”inh  Small

Inaustiries - Development Organisation only gives him a

right to revert. back to his old Department and nothing

"N

ng to him it does not give him a right
to be considered for further promotion, and in this
connection states that para 17.4.2.. of the guidelines

for the conduct of ODRCs contained in 0O.M. dated

L AD.4.8%2. in . Swamy’s Compilation. on Seniority and

Promotion relates only to officers on deputation ansd
not to officers like applicant who went to Department
el .
. .o ) . .
of Scientific & Industrial | Research as a direct

recruit.

~l

We are unable to agree with this submission.
Admittedly applicant does posses the gualifications of
Director Grade.l in Electronics/Electrical Divisions
with five vyears service in the grade. No doubt when
the post of Industrial advisor (Electronics) fell
vacant in Small Industiries Developmént Organisation on
" Quélm_«{q.tﬂ m3 ] . ‘
1.3.28 t 7 was  working as Director (TuUD) in
Department of Scientific & Industrial Research where
he had been appointed on ad hoc basis pursuant to a
. ) . De hmolnb e 7
selecthn through direct recruitment, but 2 X 7 7
still retained his lien in - Small Industries
Development Organisation and nothing has been shown to

us to establish that he had submitted his resignation

(’7




but the appointment offer letter itsslf states that

- 5 -
from Snzll Industries Development Crganisation ay
contsnded by applicant. By virtue of holding lien
in 9nall Industries Development 0 rganisation W,Cz
had an enforceable legal right to hold substantively the
post of Director(Electronics) in gnall Industries
Development Organisation and thereoy to beg considered
.f‘or promotion to ths higher post of Industrial advisor
(E,lectronics) if he possessed the necessary qualification
which adnittedly he didsd Merely because he was appointed
in Dgpartment of Scientif‘i’c& Industrial Rssearch as
Oi rector {(TUD) on ad hoc basis to a post to wuhich he
had been selected pursuant to an advertisement for
di rect recruitment, cannot deprive him from considaration
for promotion in his parent organisation uwhere he holds
a lien. Shri Krishna has stated that as the
probationary beriod of one year had expired, 3applicant

must be declared to have been absorbed as Director (TUD)

permanent absomption wuld be considered in acomrdance
with rules in forcee In other words, there has to be
a positive act 6f‘ abso ption, but nothing has been shouwn
to us to establish that Respondent No.3 was indeed -
abso rbed in Department of Scientific & Industrial Research
by the exercise of any such positive decision in

acoordance with the rules in forcae’
8., It is true that respondents werse requi red

to .act in acoordance with the gquidelines contained

in para 17.4. 2 of DP & T's 0.M, dated 10,4.89

but merely because respondents did not

e
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chr dent o3t0
not recall W/Snall Industries Dsvelopment
Organisation before the DPCmet to consider
p romo tion to the post of Industrial advisor (Electronic
cannot deprive him of his " en fo rceabl e 1egal right
‘to be considered, he having @ lien in Snall Industries
Development Organisation and being otheruise

eligible for considsration as per Rescruitment Rulesy

9% ) A‘pp;i.pantr_'s“opunsel has relied upon the

~ CaT Bangalore Bench order dated 8_.10.‘_93 in

K.S.Majali & Ors. Vs, UOI & Ors.-1994(26) aTC 414

in support of his argunents, but that order

has not discussed the definition of the word 'lien!
~occuring in FR 9(13) which reads thus

" 'Lien' means-the title of a Govte servant to
hold substantively, either immediately or
on the -temination of a period or period
of absence, a pemanent post, including
a tendure post, to which he has baen
appointed substanti velyo

(4 W“ \
Clearly therafore 1f‘f7 Do ”gby virtug of

Q

%}

holding lien, had the title to hold substantively
the post of Dirsctor ( Electronis) in sSIDC while
posted on adhoc basis as Director ‘(TUD‘), he had an
enforceable legal right to be promoted in the
cadre where he holds liens The order in Majali"s
case (supra) therefore must be tireated as per

incuriom o‘i

10, !h,de}' the ci rcunstances, the Op is dewid of

merit and is dismissed.’,g No costs,

AkyyswduuiJ\ - D/éi
(s.R.

( MRS, LaKSHWI SldAMINqTHAN )

M s;
MEMBER: ( 39 VICE CHAIRI AN (a),

/dbe/




