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QA ND. 16E83/98
NEWiDELHI THIS THE 4th pay oF NOVEMBER, 1999

HON’BLE MR. JUSTICE V.RAJAGOPALA REDDY, VICE CHAIRMAN (J)
HON’BLE MRS. 'SHANTA SHASTRY, MEMBER (Aa) :

In the matter of:

Sh Marain Dass,
8/0 Sh Chhottey Lal,
FWI (N), Jhansi Central Railway,
RS0~ C/o Mohan Lal,
4034, Baghichi Ram Chandra,
Gali School wali, Paharganj, N.Delhi-55.
...... fpplicant
(By Shri H.pP. Chakravorty, advocate)
Ve
() 1. The Union of India through,
The Chairman, Railway Board,
The Principal Secretary to
The Government of India,
The Ministry of Railway, Railway Bhawan,
New Delhi-110 001.

N

The Azsistant Engineer,
[Broad'@uagej, Central Railway,
Gwalior.

3. The Divisional Engineer,
(Headquarter), Central Railway,
Jhansi. . « e Respondents
(By Shri B.$. Jain, Advocate)

O R D E R (ORAL)Y

BY REDDY. J.°

Heard the counsel for the applicant and the respondents.
2. The applicant was working as Gangman in the Railways. The
applicant was absent from duty for 525 days. He was therefore

issued a charge memo on 21.10.91. An Enquiry QOfficer was

appointad. The Enquiry Officer sent notices for enquiry to
the'applicant on wvarious dates. Some of the letters have been
‘ X Whoag
returned  unserved while some  of them served S Upon the
. n
applicant. The applicant however did not participate in  the
enquiry . The . enauiry was therefore held as ex  parte and
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nguiry Officer submitted his report on I0.5.9q étatinc that

o
£0

applicant was guilty of unauthorised absence as alleged. The
disciplinary authority perused the Findings of the Enquiry
Officer and .thg record of the gnguiry and haolding the
applicant guilty of the charges imposed the punishment of
removal from service by the impugned order dated 13.7.94. The
abplicant filéd an appeal and the same was also rejected.
Thereafter he filed the revision petition to the aAddl.
General Managér, Central Railway on 1.1.94. But the revision
paetition has éot been disposed of.A Hencé the 0A is filed for
Jquashing of the orders of the disciplinary authority as well
as the order of the appellate authority.

3. It is contended by the learned counsel for thé applicant
that fhere Was no enguiry at all as the applicant was never
given opportunity to participate in the enquiry. Since he was
sick and suffering from Chronic Psychosis he could not
participate in the encquiry. It is also Contended; that the
enguiry’ reporf has not beenvfurnished to  him %hence the
applicant coufd not be able to properly defend himéelf in the

enguiry.

4, Learned counsel for the respondents raised a preliminary
objection of limitation. He also contends that in spite of
several notices to the applicant the applicant deéliberately
not participated in the‘enquiry" Hence it was heard ex parte
and  impugned o}der was pagsed. It is further contended that
the Enquiry Officer’s report  could not be given to the
applicant in viéw of his absence from the enquiry and the mere

fact - that nonwfurnishing of the enquiry report is rnot a valid
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ground to witiate the enquiry unless Was prejudice shown by
‘ N

the a
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5.

Was  passed without holding any enquiry. It is seen from the

counter that! the respondents had made several attempts to

serve

parti;ipate ‘in  the enquiry. They have sent notices to the

last

applicant to participate but he did not participate. It was

said

27.12

applc

the enquiry. Hence, the enquiry had to be held ex parte.

6.

applicant that the applicant was admitted in the hoépital from

1992

He placed reliance upon his certificate given by the Medical

Department: . The Medical certificate only shows that the

appli

days

therefore, neither in order nor does it go to show that the

appli

certi

Memorial Hospital, .Bombay also  does not showl that the

. - . . W . .
applciant was admitted in the hospital or;Bed ridden during

the

no i

period  of enquiry by the applicant about his alleged illness.

The contention, therefore, has to ke rejected.

We do nNot subscribe to the view that the impugned order

(3)

PRlicants

notices on the applicant so that the applicant rcould
given address more than half a dozen times to the

that the enquiry officer vide his letter dated 29.11.91,

.24 asked the

621

-9L, T.2.92, 31.7.92, 9.4.94 and 14.

iant to participate in the enguiry but he did not attend

It i= vehémently contended by the learned counsel for the

to 1995 hence he could not participate in the enquiry.

cant "is likely to be unfit to perform his duties

W.e . f. B2, Certificate was dt_9.3.957 It is,

cant was unwell or is sick from 1991 ta 1995. The

Ficate dated 8.2.95 issued by Dr. Babasaheb ambedkar

period of egnqauiry. It is to be noticed in this case that

nformation was also sent to the department during the

v
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7. The conténtion that the applicant was not served Ch the

“copy  of the enquiry report cannot also be held as a vitiating

factor in this case. The appleiant was never participated in
the enquiry and his whereabouts were unknown. probably, that
was  the reasoﬁ why the respondents could not send the report
to  him. The. applicant has not established any prejudice in
his defence on}y on the ground that the énquiry Freport was not
furnished to him. It is well established fhat unless
prejudice is edtablished for non-supply of the rep&rt the said
fact cannot 58 taken as a ground for vitiating the enquiry.
I the presenﬁ case the applicént has not participated in the
gnquiry at all nor Shown‘any interest in his defengeu Hence,
the non-supply of the enquiry report cannot be held as

prejudicing factor in his defence.

8. We are also of the view that the Oa is liable +o be
dismissed on the ground of limitation. The primary order of
removal  from service was passed in 1994. The applicant filed

mis
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an appeal which was also dis 2d  in 1995, Though
represantation Jis sald to have been sent By him in 199¢ the
same has been denied by the respondents. - The 04 is filed in

1998. It is, tﬁereforeg hit by Section 21 of the AT act.

[ 4

9. The 04 is, therefore, dismissed on both the grounds - of

limitation as well as on merits.

{ MRS, oHHN¥j~SHH%TR“ ) { v. PHIHCOPQLQ REDDY
Member (a) Yice Chairman (J)
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