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Ceutra.1 Administrative Tribunal, Principal Bench

OA No. 1652 of 1998

New Delhi this the /A/\ day of 1999 \\
Hon'ble Mr. S.R. Adige. Vice Chairman(A)

Hon'ble Mr. Kuldip Singh, Member (J)

Shri P.N. Koul
JE-2. Gupta Colony, Khirkee Extehsion, ^
Malviya Nagar, New Delhi. . ..-PP-i-

Applicant in person.

Versus

!. Union of India through
The Secretary, Ministry of Law and Justice,
Shastri Bhawan, New Delhi .

>■ The President, Income Tax Appellate Tribunal,
4th. Eloor, Old C.G.O. Building,
tOl, Maharshi Karve P.dad, Mumbai .

3. The Registrar, Incom.e-Ta.x Appellate Tribunal,
4th Floor, Old CGO Building,
101, Maharshi Karve Road, Mumbai .

4  The Contro11er of Aooounts,
Ministry of Law and Justice,
3rd F Loor, 'C' W ingh,
Lok Nayak Bhawan, Khan Market, New Delhi .

5. The Ass istant Registrar , I acom.e-Tax Appellate Tribunal,
(Drawing and Disbursing Officer) ,
I0th,''ilth Floor, Lok Nayak Bhawan.
Khan Market,
I, n 11 ■ DO indent sNew Delhi . ■ ■——r- ^

By Advocate Shri V.S.R. Krishna.

ORDER

Bv Hon'ble Shri Kuldio Singh. Member (J)

The applicant in this case has challenged an order

issLied by the Register, Income-Tax Appellate Tribunal. Mumbai

regarding fixation of pay of Senior Personal Assistant in the
Income-Tax Appellate Tribunal which is at page 1 of the paper

book of the OA. lie has also challenged another letter issued by
Registrar. Inco.me-Tax Appellate Tribunal . Delhi regarding

fixation of pay of Senior Personal Assistant, which is at page 2
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of the paper book. Similarly the third letter dated, 29.4.98

whicli is at pa.ge 3 of the paper book issued by the Controller of

AcciDunts, Ministry of Law and Justice whereby directions were

issued to withhold the second instaiTo.ent of arrears to all such

Senior Personal Assistants unless their cases are finalised.

Similarly, he has also challenged another letter which is on page

4  of the paper book written by the Pay and Accounts Officer,

Department of Legal Affairs, Ministry of Law and Justice to the

Assistant Registrar, ITAT, New Delhi regarding forwarding of

revised oension papers of the applicant, who had retired on

3.6.97. While assailing all these letters, which are at pages 1

to 4 of the paper book, the applicant has prayed as under

"(i) Direction for grant of FR 22-C benefit w.e.f.

1.1.1986, i.e., the date of promotion.

(ii) Interest at the rate of 12.% for the entire period

o f '.V i t h h 0 1 d i ng t. h e p ay .m e n t s .

( i ii) Compensation for the unwarranted agony caused and

the expenses incurred at various stages of persuading the

authorities and the litigations etc.".

2. Facts in brief are that the. applicant was working as

Srtnior Personal Assistant in the Incom.e—Tax A.ppellate Tribunal

and had retired on 30.6.97. He had submitted various claims

rega.rdin.g retiral benefits but the same was returned unpassed by

the Controller of Accounts as according to the applicant, the

Controller of Accounts was not reconciled to the fact that the

J

Senior PAs working in the ITAT were entitled to the benefits

given under FR 22 —C consec|uent upon the promotions made by the

President, TT.AT as he was of the view that fixation of pay was

\

IV r n n <7 T G G Q t i- V G o o Q t r o V G r s li s d a. r i s g !"i f t g r t h g 4th P a. y



• 3.

Comini ss ion' s Report had been accepted and came into operation

p f 1 1 1986. The 4th Pay Co.mmission had recommended the
(

^  , T

following scales for Stenographers Grade-i;

\r

c^fr-tio-rapH^r Grade-1 550-25-750-EE-30-900 1640-60-2600-EB-75-
'  2900

20OO-6O-23OO-EB-75-

3200 for posts of
S t e no g r a ph e r s
attached to officers
of Senior
Administrative Grade

and e Q Li i V a 1 e n t posts
by suitabl
upgrading the
required number of

-  posts
^  Stenographers from

the lower grades.
These posts in the
new higher scale
should be filled by
promotion as per
norm.al procedure.

3  Since the applicant was earlier working in the scale

of Rs.550-900 and was attached to one of the officers of Senior

Administrative Grade in the HAT, he alleges that the Ministry of

^ Law without awaiting for the formal orders of the Government of

India issued instructions to ITAT vide letter dated 9.6.87 to

raise the pay scales of the PAs in the Tribunal to that of

Rs.2000-3200 w.e.f. 1. 1.1986. Later on, Government of India

(PORT) issued proper instructions in this regard vide QM dated

1.3,88 (Annexure B) to the Ministries/heads of the Departments,

which, among other things mentioned as follows, which is relevant

as far as this case is concerned;-

(i) These posts will be filled by promotion.

(ii) The. higher scale will be given only to such
personnel who qualified and fulfilled the criterion fixed by the
DOPT.

(iii) DPC will be convened.



u
On the strength of this letter, the applicant made a

.pr^entation to the President. ITATand requested hxm to
consider for the grant of benefit of FR22-C. who after
considering the same discovered that, certain persons were not
ei igible as per the DOPT instructions fully, modified his earlier
l.dlr with the intention of giving benefit of FR 22-C and thus
the scale of Rs.2000-3200 was given w.e.f. 1. 1. 1986 but the

^  -F 1 Q 1 QQn and ^'hen the bills
benefit of FR 22-C, was given w.e.f. 1.9. 199^ „na

for payment of arrears were submitted.

.The Controller of Accounts referred the matter to the

Ministry of Laiv and Ministry after examining the matter in depth,
directed that it was a clear case of promotion and not merely
revision of scale and FR 22-C was clearly applicable and payments
were made. However, the Controller of Accounts chose to write a
letter to the DOPT and DOPT felt that the action of the ITA.T was
in defiance of the orders of the Ministry of Law and Justice to
the effect th-at FR 22-C was not applicable.-

K
X

5  Thereaft(?r. the Controller of Accounts started mounting

OP the ITAT for recovery of the excess amount. So the

applicant has requested this Tribunal to examine whether the
Controller of Accounts was right for not extending the benefit o-

FR 22-C to the applicant and persons similarly situated or the
benefit of FR 22-C should be given.

V

7  The applicant has accordingly prayed that the benefit

of FR 22-C should be given to him. w.e.f. 1.1.1986, i.e., the
1*1 ̂  t" "f p Th rfti'i i" 1 011 -

,  C
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^  the and hav^e stated that8  Respondents contested

.on^'quent qpo,, th.e acceptance of reoommendat.ons of ^
rantcal Pav Commission by the Government ot India, the MinistryJ^
OP tan and Justice conveyed the sanotion nith due concurrence ol
the Ministry of Finance to the adoption of scale of Rs.2000-3200

I  n« iF.ao-7-900 vide
t  AcdoictPPts of tTAT instead of Rs. i^ -of o P c r s o n St I A b b i b t. ^

rhe.r" 'letter dated 9.6.87 and subsequently it nas also decided
that the post of Personal Assistant be redesignated as Senior
Person-al Assistant.

,  it iS further stated that thereafter. ITAT issued
I  +-1 mnaf of Pet^'=onf*l Assistant as Senior

orders redes ignat ing the post of Fe.-.on...

P...«npal Assistant (General Central Service Group 'B' Gazetted)terms of the Department of Legal Affairs order dated 23.8.88

„„H this nas not to be treated as the post has been filled by
promotion as Per normal procedure as contained In DOPT's QM dated
1 3.88 and while implementing the orders of pay fii.a---n
cenior PAS. they were given benefit under FR 22-C. However, as a
..esult of internal audit a point had arisen lor consideration

^  Whether in fixing the pay, benefit of FR 22-C was app.
1  ncd TP Pi 1986

not or the pay was to be fixed as CCS (R-P)-R

normal course. The matter'was referred to the DOPT and after
qpta.led discussion. DOPT op.ned that the incumbents were not
e.,titied to fixation of pay under FR 22-C<old> now FR 22<l)<a)(i)
ccc pay fixation was to be done under FR 2.2(l)(a!(2, read with FR

,  raaad H1 1 fii tpp of thc DOPT.
23. Ministry of Finance also agreed with the n.e,.

Aocordingly. it is stated that the pay is to be fixed
accordance with FR 22( 1 Ha)(2) read with FP. 23 as it i. "ot »

,  + it i« « r^a«e nf ri^piaoenient of pay scales,
case of promotion but it is a oa-e .... . ■

in. We have heard the learned counsel for the parties and
h a V e P e r u s e d t h e r e c o r d s .

,  /a-a—
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.  " To our Tiund the only controversy in this case is
■  4- i o « rif replacement

„,.ethe.- it IS a case of promotion or it is a oas-
w"' , ^ofinn Tt i« an admitted case of the

of pay scale/upgradation. -
p. t flip r Aftommendat i on as

applicant that 4th Pay Commission had made the
.ai- nf of Stenographers Grade Iquoted above for replacement of seal.- o.

,ho were drawing ear 1ler Rs.550- = 900 by replacing the scale to
R=,1640-2900 and RS.2000-3200. The.applicant is emphasising the

n'-„- OS "seo in the recommendations referred towords promotion as

1  the. ith Pa^^ Gom.mission. In the last line t..-above by the -rUn ra.,
A. s^a.l0 01

Commission had recoramended that pos.s
.  ,H hf. fill--^ bv promotion as per normalRs. 2000-3200 should be liii.-—

4.^ \-aVp i-hp ■•aiHt.'antage of this,  orocedure. The applicant is trying to take
'  +. 1 4- ihfa cralp of Rs. 2000-3200last line and wants to emphasise that the soil. o.

canted to the persons who were promoted to this scale
ct caie was ohlv for Rs. 1640-2900 fromwhereas the replacement , sca.e .ra„

R R 5-50 — 900.

,2, Now we have to examine whether the applicant had been
prom.oted to the scale of Rs. 2000-3200 or it is merely a case
replacement of scales as recommended by the 4th Pay Commission.

b\

13 It is a well settled law that prom.otion can take place
only in a case where an incumbent of a posts steps to another
higher post, leaving behind his post originally held by him as
vacant and steps up to another higher post. In a case of
promotion an incumbent of a post always leaves behind a vacant
pedestal on which one was earlier standing. makes room for
another to occupy that pedestal and he himself goes to a higher
pedestal by stepping up the laMur.

,4 AS far as the upgradation or getting a higher pay while
staying on the same pedestal is concerned, one may be getting
np,^upi«ry benefits but does not get change m status and

is,-



i  responsibilities. If one acquires higher status and

responsibilities then only its a case of promotion. Otherwise it

remafns the case of either upgradation or revision of pay scales

because the incumbent is given only the economic benefits. The

purpose of the Pay Commissions in general is always to examine

the existing structure of similar set of employees with reference

to the conditions of service talcing into consideration the total

benefits including death-cum-retirement gratuity and to make

recommendations in accordance with the changed fiscal

env1ro nment,

^^15, la case of 4th Pay Commission the terms of reference of

the Commi.s,sion beside others was to the following effect.

(i) To examine the present structure of
em.oluments and conditions of service, taking into
account the total packet of benefits, including
death-cum-retirement benefits, available to the
fo' 'o'ving categories of Governm.ent employees and to
soggest changes vvhich may be desirable and
feasible

y

Ml- , . .
1F, Vn the case of -Stenographers working in organisation,

outside the Secretariat, the 4th Pay Commission had made the

recommiendat ion as stated in para 2 above. It appears that while

recom.mend i.ng the replacement of scales of Stenographers Grade-I

suhn were earlie.r drawing P.s . 550 — 900 ( un-rev i sed) , the 4th Pay

Com.m.ission had divided those Stenographers into two categories.

Rnmp of them were given the scale of Rs.1640—2900 and some of the

S t e n o g r a p h e r s who wore attached to the officers of Senior

4dIf! i i s t !'■ a11Ve Grade and equ i va 1 en t post, were given the scale of

Rs.2000-3200. Thus in a way the 4th Pay Commission had created

anot.her class in the Stenographers Grade-I itself and had

bifurcated the same into two classes. Thus, Stenographers ivho



'were attached to the officers of Senior Administrative Grade were

replaced by the scale of P.s. 2000-3200. As such it cannot be said
thaT^.hey were given promotion from the scale of Rs. 1640-2900.

17 The applicant had tried to read the OM 1.3.88 as if

vide this OM promotions were granted to Stenographers in the

scale of Rs.2000-3200 but it is clearly a misreadsing because the

OM says that the Stenographers attached with the officers of the

Senior Administrative Grade will be in the scale of Rs.2000-3200

and these posts were created by ungrading the required number of

posts of Stenographers. Though this OM also talks of DPC if th„
vacancies are available but it still says that the upgraded posts

will be filled up by prom.otion on the basis of non-select ion.

From amongst the officers possessing certain qualifying services,

it does not lay down any guideline for giving promotion rather it

simply says that the posts are to be upgraded and the vacancies

are to be filled up by non-selection process. So by no stretch

nf . imagination, it can be said that the appvlicant or persons

similarly situated in- the ITAT were given promotion from the post

of Grade-I Stenographers to the post of Senior PA. It was simply

redesignation of the post as per Notification Annevure-D which is

rep r o d u o e d h e r e i n i -

Consequent upon redes ignat. ion of
the posts of Personal Assistants of the
Income-Iax Appellate Tribunal as Senior Personal
Assistant (General Central Service Group 'B'
Gazetted) vide Departm.ent of Legal .Affairs Order
No . A-120 IB ( 5 ) .''B4-Adm. I ri( L-A) dated the 23rd
August. 1988 the following present incumbents to
the posts of Personal .Assistant in the
Income-Tax Appellate Tribunal are redesignated
as Senior Personal .Assistant (General Central
Service Group 'B' Ga zet ted ) w i th im.mediate
effect . (em'^hasis added)
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jg/ ' Thus the entire documents on the record show that it

was a case of revision of pay scales as recommended by the 4th
Pay^mmission and redes ignat ion of the nomenclature from PA to
Sr PA of the ITAT. So in these circumstances we have to see

whether FP. 22-C is attracted or not. According to FP. 221) (a) (1,

the benefit is to be given when appointment to the new posts
involves assumption of duties or responsibilities of greater
...nnrf.nne than those attached to such permanent posts. In this

case this provision cannot be attracted because the Stenographer

Grade-I who was earlier working as PA with the Senior Grade

Officers of the ITAT has been now designated as Sr. PA.

^ Ho—- duties and responsibilities remain the same. In this

case FP. 22(a)(2) will/be applicable and not FP 22(a)(1). So w^

are of the considered opinion that benefit of FP 22-G(oid) now

FP-22(1)(a)(1) cannot be extended to the applicant since is

not a case of promotion. We may also mention that since the

applicant was appearing in person and had filed this OA and had

mentioned in sub-para 4 of para 5 of the Additional Facts as

follows which is reproduced herein below:-

" (4) Assum.in.g, whi le not
ac:cepting, that the FR-22-C^ is not
considered applicable by the Hon'ble

■ n4X in this case, whether the Tribunal
would be justified to make recoveries
after such a long time or correct the
fixations as has been the consistent
view of the CAT in various oases
cl'^c idcd by 11

ig Though the applicant had made an argumentative

nU-.-^di ncTs in hi s OA vet also appears to be reconciled to the

fact that FP 22-C may not be applicable to his case as is stated

above. k
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■  + is cQncernerrf it is20. As far as the point of re-o.-r,
fK=.+ anni i'-f-'t has not made any

p.r»in.nt to mention ever tiere th
if anv levied by the department on^Pav.r for stay of recoveries ,f an, i-.

iocovnt o, .ron.t,xat,onotpav. -MP-ver, tHe BemPay BencP et
the Central Administrative Tribunal has already passed an

r> _i 4. ,4 07 7 Q« (N Gopa i akr I shnan Vs.
vide O.A, No. 543/98 dated 27.7.98 fN.

I  +rv^citn,+ hp?d ("t^nf i rmed and
u'.o. l . & Others).. wherein the department

A  + ut i i i « + eps for recoveries onlyconceded that the departm.ent wi i . therein

at,a. issue of show cause notice to the appl icants/
P„.„me that department would not levy any recoveries without
,„ue Of show cause notice, so no order is required to be Passed.

^  raf fh<a nnjnjon

,, IP v.aw of the above discussion, we are of

;hat the appl icant is not entitled to the benefits of PR a3-C and
the O.A is dismissed. No cost.

(Ku'ldip Singh)
Member (,J)

C-t^i
( S . R .' Ad i'

V i c-e Cha i rman C .A)

ige) .

Rakesh


