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CENTRAL ADMINISTRATIVE TRIBUNAL,PRINCIPAL BENCH
NEW DELHI

O.A, N0.164S of 19S8 decided on S.2.13SS

Name of Applicant. ; Shri K.D.Kaushal

By Advocate : Shri S.B.Upadhyay WTth Shn Ashutosh
Bhattacharjee

Versus

Name of respondent/s r Umon of India unruUyh uiic
Defence SecretaryjMin» Oi « cmi •

By Advocate ' Shri if

Corum:

Hon'ble Mr. N. Sahu, Member (Admnv)

1 , To be referred to thie lepv-^i uci /

2. Whether to be circulated to the, -Y^'s/No
other Benches of the Tri bunal.

(N. Sahu)
Member (Admnv)



CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

Original Application No.1643 of 1938

New Delhi, this the 9th day of Feburary, 1999

Hon'ble Mr. N. Sahu, Member(Admnv)

Shri K.D.Kaushal s/o late Sh.S. Kaushal,
r/o C-74,Duggal Colony,Devli Road., .
Khanpur,New Delhi-110062. ....«pp7icant

(By Advocate: Shri S.B.Lipadhyay with Shri Ashutosh
Bhattacharjee)

Versus

Union of India, through

1. The Defence Secretary,
Ministry of Defence
South Block,DHQ PO
New Delhi~110 Oil.

2. The Chief Administrative Officer and
Joint Secretary(Train i i iy)
Ministry of Defence,
C-II Hutments, Dalhousie Road,
DHQ PO, New Del hi-110011. ....Respondents

(By Advocate: Shri S.M.mi i i )

ORDER (Oral)

Bv Mr. N.Sahu. M6mber(Admnvl

The relief prayed for in this Original

Application is for a direction to the respondents to

release the applicant's retiral benefits without

deduction of any portion of the reimbursed amount of

medical claim with interest at the rate of 18% since

31.8.1935 i.e. the date of retirement. This relief

is claimed in the background of the following

admitted facts.

2. The applicant superannuated on 31^8.1396

while he was working as an Assistant in the pay scale

of Rs.1640-2900/-. He claimed reimbursement of

medical expenses in respect of his son Shr i Mrui i

Kaushal from 1930 to 1993. The material claims are
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mostly in the year 1390 and in the years 1392 and

1333. His son was treated admittedly iui

tuberculosis at the L.R.S. Institute of Tuberculosis

and Allied Diseases, New Delhi. The reimburocmcnu wi

Rs.68,S50/- was made in this period and certain other

amounts had been reimbursed in 1330. The twoal

am.ount reimbursed to him was an aggregate of

Rs.75,533/-. By an order dated 25.8.1335 the

applicant was proceeded against under Rule 14 of the

COS(CCA) Rules, 1355 on the ground that he made a

false declaration that his son Arun Kaushal was

wholly dependent on hiim. He was chargai|w"' )sck of

integrity and was accused of conducting himself in a

manner unbecoming of a Government servant, thereby

violating Rule 3(1) (i) and (iii) of

CGS(Gonduct)Rules, 1354, The subject matter of the

proceedings need not detain us. Eventually, by an

order dated 8.3.1937 the disciplinary authority, who

is respondent no.2 in this OA held that the Chch ye

the applicant having made a false declaration that

his son was dependent on hi mi, wao nOu susta i nau i c.

He arrived at this conclusion on the basis of the

enquiry report submitted to him on 12.5.1337. I

shall do no better than extract the findings of the

enquiry report, which are absolutely miaterial to the

whole question at issue —

"(a) The affidavit dated 5.01.35 filed by

in the court of Additional City Magistrate

II, Agra declaring that he was in possession of a

shop (for use as advocate's chamiber), was not relied

upon by the Court. SecaUsi?e tiic oioc? Iiispcoui i^'M



Report by Tehsildar Agra and Order dated 14.7.35 of

City Magistrate, Agra produced by Shri KD Kaushal

during the inquiry proceedings clearly brought ouo

that initially Shri RB Tomar and later Shri AK Sharma

and Shri MK Sharma were in possession of the Shop.

In other words, Shri KD Kaushal's son was never in

possession of the shop in Agra.

0
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(b) ThorG ^S Mw c V r ui icio .our i i\l>

Kaushal's son was deriving some income from any

source or means. Though he was registered as an

Advocate, he did not handle any case possibly due to

his 111 r^ess.

3, The disciplinary authority considered the

enquiry report and dropped uhc ntciri) v^i idryc?. he,

however, stated as under ~

"NOW THEREFORE. the undersigned

hereby orders that the discipl inaiv

proceedings against the said Shri KD

Kaushal . Assistant (Retired! are

hereby dropped without pre.iudice to

idmi n 1 s t r at 1 ve act 1 on for

recovery of the amounts claimed by

S h r 1 KD Kaushal in r/o med i ca 1

expenses of his son ■

The learned counsel for the respondents made

Lfi jo iw) iv./vVMiy \jO \ I i LrO II I uric u/XjUi iuci ctr r luciv iu
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( 1 ) RSSpOncisnt no. 2 C3mS to know that ths

3ppTic3.nt's son W3S in possession of shop no. 4

adjacsnt to Lady Lsya"! 1 riospital nsar Rajarnandi ,

AynS} frofTi 1386 till 1394. It was iPiitially a

Coid—dnnk shop convsrtsd subssQusntly into a Music

Csntrs and svsntualiy was convsrtsd into a Lawysr's

charnbsr.

(ii) Ths Isarnsd counssl for ths rsspondsnts

submits that svsn though on ths basis of ths snQuiry

thsy cams to ths conclusion that ths applicant's son

was dspsndsnt on him, hs having staysd in Agra, must

bs assumsd to bs sarning indspsndsnt incoms at ths

rats of Rs.500/~ psr month. Although admittsdly,

Ministry of Hsalth OM No.B—12614/7/32—C8HS(P) datsd

o I . I c . I a DO nao pi wo poo u i vo o i i oo u oi laU a Swi i

attaining ths ags 'of 25 ysars cannot bs a subjsct

mattsr of msdical rsimburssmsnt irrsspsctivs of his

dspsndsncy, yst, in an sarlisr circular of ths D8H3

if ths son doss not sarn an amount of Rs.500/— psr

month, thsn only ths dspsndsncy tsst would bs

satisfisd and ths msdical rsimburssmsnt could bs

allowsd. Shri Arif's contsntion is that ths

ap(j I icanu s son having staysd in Agra must bs

prssumsd to havs bssn sarning Rs.500/- psr month.

V  i ll/' nio i jeAt eoiitentieii IS thac ths ordsr datsd

8.a.1ac/ aUuMi^risss rscovsry of ths amount claimsd by

way of msdical sxpsnsss as an administrativs msasurs

and, thsrsfors, if ths applicant had nurtursd any

grievance against ths said ordsr, hs should havs

filsd an appsal. Ths statutory appsal is also



pPSg^pibSu in "th© CCo ( CCA ) RU 1 SS 3.ncl the crdei bciteCi

8.9.1397 cou 1 u haV© b©©n ©pp©s"i©d ©gsi nst ■ Fill ng cF

th© OA is pr©matur© and not availing th© altsrnativ©

r©rn©dy is a dstsct which niak©© th© OA in©li9ibl© "Tor

cons 1 d© rat 1 on • H© also submits Lii ia.t CII uei une

prOCSSdingS wsr© droppedj eAoepu Lriie SuiTi Roi

J9/-, th© r©3t of th© amount had b©©n paid as-7 cr e Q (

(s) Psnsion ~ PPO ssnt to Bs-nksrs on

20 Auy 95

(b) CGEIS - 10 Oct 96

(c) Lssvs Enc&shmsnt ~ 05 M&y 98

(d) Pay Commission Arrears

(1st instalment) ~ 11 Feb 98

(e) Pay Commission Arrears

V^nu 1 1 iS L»a Mitei I o ; — oi Muy

u M oi if i Mi l l e oa beS Lnao br ie P^y mi©i i u b/ i

gratuity and commuted value ot pension had been

withheld under the provisions ot sub—rule (1)(c) ot

Di li.-, en nnn /" A n.. 1 ~ ̂  ^n-7n i i^
nUlc UC7 Oi vrodSiwii^nuieo, la/i.. nc i li iai iy

draws my attention to Pule 73 (3) ot the CCS

(Pension) Rules,1972 which authorized adjustment ot

recovery dues other than the dues pertaining to

Government accommodation! His stand is that gratuity

has been rightly withheld under Rule 73(3) ibid^

6. The learned counsel "for the app leant

v-iOi ILfcsto ^acxch and every aspect of the submissions

made by the learned counsel "for the respondents. On

the question of not availing alternative remedy,



id counsel rnskcS soms irnportsiib suurn i ssioiio • nei6ai i icu i

hss opswn rny ciuuoiioiu^n tfO one o^  -i- . n -ho ths StatSiTiSnt cT Artie le wi

Charge at page 18 of the OA, and just enclosed to the

same is the order eventually passed on 8.3.1997. he

states that the applicant was completely exonerated

of the charge no.1. There is, therefore, nothing

left for the applicant to file an appeal against. He

has also drawn my attention to page 10 of the counter

affidavit which states that the suppression of the

fact that the son of the applicant was not dependent

on him and claiming medical reimbursement are two

independent actions. While the department has

dropped the proceedings with regard to the first

fact, ths department is free to recover the amount of

medical reimbursement, that has been claimed. An

aggrieved citizen can always approach the Tribunal

directly in an appropriate case and availing of

alternative remedy caniiwo uc i nv ar i ab 1 y i r^s i sted

upon. He cites for this purpose a Constitution Bench

decision in ths case of A.V.Venkateswaran vs.

R.S.Wadhwani AIR 1361 S.C. 1505. He relies on

paragraphs 8,9 and 10 of the said judgement. The

authority cited by the learned counsel is absolutely

conclusive of the proposiuiwji u/i iciw ics iati E ig oewe

subject. The Hon'ble apex court has held that an

sggrieved citizen can approach the eeUi t Ui iuei

Article 220 of the Constl L<Uuiei i cii id ohe Sa iotenCe WE

the alternative remedy is not a bar when ~

(h
\

(i) There was a complete

jurisdiction in the officer or authoricy to take the

action 1 impugned.
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S.C. 1401. In this case also, the Supreme Court h

(ii) Where the order prejudicial to the wri

petitioner has been passed in violation of the

principles of natural justice and could, therefore,

be treated as void or nonest.

7. Learned counsel, for the applicant thereafter

cited another celebrated decision in the case of Tata

Engi neeri ns & Locomotive Co. vs. The Assistant

Commissioner of Commercial Taxes & anr. - AIR 1S67

las

stated that where the action has been taken under an

invalid law or arbitrarily, a court may interfere to

avoid hardship to a party under Article 226, which

will be unavoidable if the Quick and more efficacious

remedy envisaged by Article 226 were not allowed to

be invoked. Shri Upadhyay,learned counsel for the

applicant developed his point by saying that this is

a Case where the applicant has been denied the right

of being heard and the order of recovery was

premptorily passed without giving him an opportunity

of hearing. He cited several decisions in support of

his stand.

(i) AIR 1967 SC 1263 - State of Orissa vs. Dr.(Miss)

Binaoani Dei

(ii) 1933 (3) see 253 - D.K.Yadav vs. J.M.A.

Industries Ltd.
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8. I have already extracted the operative

portion of the Order under Section 14 of the CCA

Rul ©3 I Thi s order does not per se authorise recovery

of medical reimbursement. It only gives liberty to

resort to administrative action for recovery. A

premptory order of recovery without hearing the

applicant is bad in law. As the impugned order of.

recovery has been passed without affording an

opportunity of being heard, there is justification

for the applicant to approach this court without

availing any alternative remedy. The other limb of

Shri Upadhyay's argument is that the notification

referred to above dated 31.12.33 is expressly

prospective in its effect and it is admitted by the

respondents themselves in the counter at page no.2.

The applicant having availed of the entire benefit of

medical reimbursement between 1930 and 1332, the said

O.M. cannot be pressed for making recovery. For

this purpose, he relied on another Constitution Bench

case of the Supreme Court in Chairman Railway Board

and ors. vs. C.R.Ranaadhamaiah & ors. - (1337) 6

see 623. This decision has laid down the law for all

times to come and therefore, I shall cull out the

following propositions of law laid down in this case.

\

^i)I. i J Retrospect 1 ve amendment of Statutory

Rules, adversely affecting pension of employee who

a I I ociu>' o {CJOMc;u wi i urrc; ua uc i bt lo nO u i i 1 Cab { b/j j

was held to be inva1 id.
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{"i "]) Th)G S0COnci pPOpOSitiOi i VI t ci^ is umciu

right to pension, gratuity and other retirement dues

IS a right to property and infringement Oi tnis rigno

violates the constitutional yUdrcmucwOB

9, Learned counsel for the applicant diSw

stated that ariy administrative action involviiiy v_. iv i i

consecjuences can only be effected after affording a

reasonable opportunity to the person concerned of

being heard and for this purpose, he has relied on a

number of other wel1 known decisions of the Supreme

Court.

10i I have carefully considered the various

submissions made by the learned counsel for both the

parties. I shall take up the provision of Rules

73(3) which Shri Arif states justifies the recovery.

I am afraid, the respondents have misunderstood the

1  1 1.1^ ♦-> ^ I.-. •s'v ^ ^ rh I I T ^ o ^ o \ I . t. I ^ ^ I t»-». ^^Ui fju/Sts cinu JMipui o nuic? r o o / , mjc; wwiu uuc?o ui

the words debt due has already received judicial

juLrCipicJociL/ iwn <..^1 L/iic oupi C/mcr u\_/u r l. i i i a i luuiuc: i v-? i

r-K r-s I . > T «..» "S ITS 4" V*" ^ "4" r~l ^ »»s T" Irs rswf i i ic; MiL.c:rprc?oin9 j lo^ai Jc?gioiaL/ iL;< i i mio

respondents cannot wake up one fine morning stating

that such and such amount has been paid to such and

4  4 %vs 4^ T s i r*s r*. 4rs 4r. ITS r*. I 4 rK T 4 / sr. 4* rs 4" ^ 4r\ r,* 4* Irs rsouvri i c:i iL^MCJU.;uoi}' anu ol.cii o c;i jc:\-.ur i iy ui ic;

rSCOVSry# It is illSySLl . 'Dsbt dUG* SS thG SUprGmG

Court ha.S dstl nsd it 13 SSCGPtainGu liability WhlCh

Stsnds on PGCOrd without diSpUtG or doubt t What hs.3

hoppGHGd in this CaSG during tuG pGnod 1330 to 1333

^ that ths rGSpOndsntS haVG GCCGptGd aPid appPOVGd
u

0  oiiG CialmS OT rDGdlCal PG1 iTibU rSSmGn t SPid paSSGd thS

C

Dill. ThiG GiTiOUn fc haS bSGH pGI d ■ ThG PGCOVGI y u I



\
this amount can only be done in a manner known to

and in accordance with the pri-'ocuUi <= afjpi wvcu uy laW.

I have already stated above that the main charge for

which the disciplinary proceedings had been

initiated, was dropped on the basis of inquiry

report. The applicant's son was found to be

dependent on him by the Inquiry Officer. Shri Arif's

contention that because the son vji ut ic a.pp i loanu wao

residing at Agra for a number of years and there is a

reasonable presumiption that he would be carni i iy

Rs.500/- per month is in the realm of conjecture and

once the inquiry report exonerated him and unc

disciplinary authority accepted the inquiry report,

the proceeding stood concluded and no other finding

or conclusion which is contrary to this oa.i i be uhc

subject matter of another proceeding. Rule 73(3)

mentions dues outstanding. A contempiatc^d roCovsry

of medical reimbursement is not a due , muoh laoo ai i

outstanding due. There is nothing on rcoOt u to onow

that the respondents have found out by proper

miaterial to show that the son had more than Rs.500/~

per month as income and, therefore, the earlier

allowance of medical reimbursement was erroneous and

can be withdrawn. Since there is no material on

record and such a radical conclusion is unsustainable

on mere presumption, the recovery is bad in law.

11. I now come to rule 63 (1) (c) of COS

(Pension) Rules which is reproduced below.

CX)
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"63(1)(c) - No gratuity shall be paid

to the Governrnent servant unt i i tnc

conclusion of the departmental or

judicial proceedings and issue o

final orders thereon:

•  ' I

Provided that where departmental

proceedings have been instituted

under Rule 16 of the Central Civil

Services (Classification, Control and

Appeal) Rules,1965, for imposing any

of the penalties specified in clauses

(i),(T^) and (1V) of Rule 11 of the
\

ssici rulsSj the p3,ymsnt ot 91 citui

shsl ̂ b© aUthOPTSGCi tb b© p31u uw tire

GovGrniTi©nt s©rv3,nt»

12. Once the departmental proceedings stood

dropped by order dated SiS.oT, theie Cc3,i i be no

further justification for retaining any portion of

the retirement dues. The Hon'ble Supreme Court in

the following decisions have held that no recovery

can be effected without providing an opportunity to

the official of being heard;

1 j Bhagwan Shukla vs. Union of India - SCC

/" I ^oon
Lao } 1 0£.u

(i i) Shvam Babu Verma vs. Union of India

000 f\ o ni.i ̂  PQO
ouL V Laon) Ooo
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^3. As the respondents themselves have said that A

recovery of medical reimbursement is independent of

the disciplinary proceedings, they cannot, under any

law, effect recovery without observing the due

process. I, therefore, hold that tue wider wi

recovery of a sum of Rs.75,533/-, when the order

dated 8.3.37 exonerated the applicant of all the

charges, cannot be sustained. With regard to une

claim of interest, the applicant has claimed 18%

interest. The Hon'bTe Supreme Court in the case of

P.P.Gupta vs. Union of India & ors. - 1387(5) SLR

SO 288 has only allowed 12% interest. I, there?wie,

direct interest to be paid at the rate of 12% only on

the following amounts.

(i) On pension, there is no scope for

payment of interest.

(ii) CGRIS paid on 10.10.35 - The delay is

nominal . No interest is due..

(iii) Leave encashment on 5.5.38. Three

months is normally allowed from the date of

retirement for settlement of reitrement dues. On the

remaining period of delay, interest at the rate of

12% wi11 be paid.

i  I I(iv) Pay Commission arrears - Shri A

submits that it tooK times to implcmt^iit uhc

recommendations and I am satisfied that the delay is

not on account of any administrative lapse. No

interest on this amount.
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(v) With regard to the withhoTding of

medicai reimbursement, I am satisfied that this

action is arbitrary and without any authority of "law

and, therefore, I direct that from 1.12.95 till the

amount is paid, interest at the rate of 1 shall ue

paid on the amount withheld.

14, As the O.A. itself has been disposed

of.M.A.2318/98 has admittedly become redundant and no

separate orders need to be passed on the same. ihe

above directions shall be implemented within a period

of 16 weeks from the date of receipt of a copy of

this order.

15. The O.A. is disposed of as above. No

(N. Sahu)
Member(Admnv)

/d i r^esh/


