Central Administrative Tribunal
Principal Bench

O0.A. 104571998
and
A, 1639/98

New Delhi this the 31 8T day of October, 2000

Hon'ble Smt. Lakshmi Swaminathan, Member(J).
Hon'ble Shri V.K. Majotra, Member(A).

D.A.1045/98

o 1, Mr. Jose T. Paul,
B ASI No. 1626/Comm,
s 8/0 Shri C.3. Faul,
= Qtr. No. 245, PTS Colony,
i Malviya Nagar, New Delhi-17.
a8 P Mr. Joseph G.,
e AS1 No. 1828/Comm.
{% S/0 Shri Mammen George,
‘g 2, PTIS Colony,
Lg !fT Malviyva Nagar, New Delhi-17.
% 3. Mr. Sebastian K.3.
E ASI No. 1627/Comm.
4 S/c Shiri K.M. Devasgia,
§ D-228, Moti Bagh,
: New Delihi
: 4 Mir. Jacob Abraham,
¢ AST No. 1824/Comm
570 Shri N.C. Abrabam,
Qtr. No, 61, P.S. Sarai Rohilla,
) Delbi.
5. Mr. Devassy K.V,
AST No. 1622/Comm.
"‘ 3/c¢ Shri Varkey K.D.,
493, PTS Colony,
Malviya Nagar,
New Delhi-17.
5. Mr., Geoirge Samuel,
AST No., (829 /Comm.
S/0 Siari C.J. Samuel,
Qtr. No. A-5, PS Keshav Puram,
Delhii-110933,
7. Mr. P.V. Mahew,
AST No. 16Z3/Comm,
S3/0 Shri K.G. Pauiose,
Qtr, No, 39, PT3 Colony,
Maiviva Nagar,
New Deihi-17 Applicants,
(By Advocate Shei M.F. Raju)
Versus
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L. NCT of Delhi through
Principal Secretary (Home),
Secretariat, Rajpur Road,
Delhi.

2. Commissioner of Police,
Police Headquarters (1),
ITO New Delhi.

3. Dy. Commissioner of Police,
Headguarters (1),
PHQ, Delhi.

4, Dy. Commissioner of Police,
Communications, Rajpur Road,
Delhi. ... Respondents.

(By Advocate Shri Vijay Pandita)

Q. A. . 1639/98

Alex P.K.

Head Constable (AWO),

No. 782/Cconn. ,

(South District Control Room, Communicationl,
Dy. Commigsioner of Police, Communication,
Old Police Lines,

fla jpur Road,

Neew Delhi-119 954, ... Apbplicant,
(By Advocate 3hri R Chacko)
Versus

I Commissioner of Police,
MS0O Buiiding,
Police Headguarters,

New Deihi.

7 Addl, Commissioner of Police (Admn.),
Police Headguarters, New Deihi.
} Dv. Commisgioner of Poiice {(Comi, ),
3, Rajpur Read, Old Police Lines,
Delhi-110 054, ... Resgpondents.

(By Advocate Shri Vijay Pandita)
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Hop ' ble Smt, Laksghmi Swaminathan, Memb

The applicants, seven in number,'are aggrieved by
what they state are'arbitrary and illegal actioﬁ taken by
rhe respondents in the order dated 26,12.1997 in fixing
their seniority superseding : the preyibus order

(Annexure-1). They have stated that they are also
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aggrieved by the order dated 7.4.1998 pagsed by the
respondents cancelling thg geniority 1ist' of Head
Constables (HCs) (A¥O) dated 26.12.1997 (Annexure-II).
Their representations againgt these orders have been

gubmitted
applicants’
(A%O) of the

(AWO),

@

1330

who is  th

2. The brief relevant facts of the

rejected by order dated 23.4.1998 (Annexure-111).

) cage are that
the applicants had appegred in the final examipation .for
| gelection to the post of Agsistant Wireless Operators
(AWOs) Grade-III, held in July, 1980, They were all
declared failed 15 one subject, namely, Viva=-Voce,
Admittedly, no trade test was held during the yeacs 1981
H and 1982 and was held only in 1983 All the applicants
A .
3 were mitted to appear in the trade text held on
é 29 R.1983 to 9.9.1983, only in the gubject in which they
E had failed and they were declared pa assed
y
? 3 The main isgue in this casge is with regard Lo
3
é the fixing of seniority of the applicants According  to
i% g» Dr M.F Raju, learned counsel for the abpiicants, the
} applicants should he refixed at the bottom of the
b
: geniority list of ACs of 1980 batch and not at the bottom

it of the 1983 batch candidates The
relied on Annexure-VIIT order for this
1594 which he states has been passged by

nepr of Police, Communication, Delhi in

1

Headguarters Memo

‘that this

names have been placed below the

patch and above the
e first

gubmitted that

order isg o«

name of

candidate of

ot
a
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the respondents in the order dated 30.5.1994 is the

Standing

correct seniority in accordance with para 12 of

Order (S0O) No.223/79. According to him, the pames of the

candidates are to be brought on the panel and their inter

geniority has to be fixed as per the provisions of the

Delhi Police .(Appointment and Recruitment) Rules, 1980

(hereinafter referred to as 'the 1980 Rules’) which had

been correctly followed earlier by the respondents by

publishing the seniority list in 1984 which has been

revised to the detriment of the applicants.

‘; arbitrarily
% He has, therefore, submitted that by allowing the
3. ,
% y> candidates who  had appeared in the examination held in
Eé 1979 and who had appeared in the test in 1980, the
EE regpondents had drawn Promotion List 'D’ (Technical) aind
b
s they had themsslves given seniority to those who had
completed the trainiag over the others who did the
5 training in 1530 Similarly, he has submitted that in
subgequent batches aiso, thé regpondents ooght Lo give
geniority to the 1680 batch, to which the applicants
j ‘i' pelong prior to those whu were permitted in the subgequent
i
; batches, even if they had failed in one subject and
re-appeared for that sgubject in 1983 because no
examinations were held between these two years, He has
gsubmitted that what thc applicants are aggrieved is the
policy decision adopted by the respondents in reversing
their earlier decigion which he contends is erroneous. He
has relied on the judgement of the Supreme Court in A,
Janardhana Vs. Union of India & Ors. (1983{(3) SCC ROL).
) 4. The 'respondents in their. reply have
controverted the submissions made by the applicants. They
; have submitted that the applicants had passed their
o
A
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preliminary. test and had undergone AWOsg Gradé-III course.
The& had appeared in the final examination held on
18/19.7.1§80 and declared failed in practical/viva-voce
test, As per SO No.223/79, they were eligible to appear

in the subseguent test (all subjects) twice, if they 3o

desire. Meanwhile, that 50 was amended and the failed

candidates were allowed to appear only in thw subject in

which they had failed in the subsequent tests. They agree
that no trade test was held during the years 1981-82 and

in th test held in 1983, all the applicants were

m

permitted to appear only in the subject in which they had
failed and they passed that test. The respondents have
also stated that after obtaining the written options,

their names along with the other patchmates were beought

on Promotion List "B’ (Technical) w.e.f. 27.11. 1534 vide
ordér dated 16.12.1984 according to their inter e
seniority and were élso preomoted from the same date. They
were declared confirmed as HCs (AWO) w.e.f., 9.3.1989 as
per their geniority in the rank. According  to the
respondents fter a nepriod of 3 E&‘b, applicant No. 3

had submitted a representation on 14.8.1962 for change of

well as  the

/7]

rity claiming that his seniority a

§

the senid

[".

other similariy situated HCs (AWO) should be re-fixed N
placing them just below the tagt batch of 1930 and tLhe
first candidate of 1983 batches. Shri Vijay PFandita,
tearned counsel for the respondet has submitted that the
DCP/Headguarters without examining the provisions of SO

23/7 as the relevant Rules, namely, the

0
89
n
&
1
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18380 Rule d the DCP (Communication) that the

s aske
seniority of applicant 3, Shri K. Sebagtian and wother

N

similarly situated 14 HCs (AWO) who passed the written

—+
*
+

-+
IT

of AWOs with the batch of 1930 and cleared
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" interview with the batch of 1983 may be fixed between the

patches of 1989 and 1983, i.e. just Dbelow the last
candidate of 1980 batch and above the first candidate of
1383 ©batch. He hag submitted that the geniority of HCs
(AWO) has fo be maintained by the Police Headguarters ahd
not by the DCP (Communication) and he has submitted that
the 1ist issued in 1984 cannot, therefore, be relied upon
by the applicants. He has submitted that on further
representations by all the concerned persons, the whole
gquestion was re-examined and he has submitted that the
memo dated 38.5.1994 being in violation of the relevant

arlier decision was

O
fud)

Rules had to be revised, Hence, the

cancelled and the orders were igsued vide order dated

[\S]
$o

10,1997 with the directions to PHQ to vrefix the

seniority of HBCsC(AWO) with the patch when they had

S0 No.223/79. Learned coungel for the respondents  has
gsubmitted that as the orders  and notifications for
promotion/appointment  issued by the reapondents were

nagged erroneously, there is no bar in correcting the

game, He has submitted the relevant papers, including the
Delhi Poiice {(Appointment and Recruitment) Rules, 1930 as
on 3i.12, 1930 as weil as the extracts of Rule 12,27 (3} of
the Punjab Police Rules (

copies placed on record). In the
circumstances, he has submitted that there is no merit in
the 0.A. and hence the same should be dismissed.

3
3, We have consgidered the pleadings and  the

submissions made by the learned counsel for the parties.

N
X
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22 of the 1930 Rules reads as follows:
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LTI Tk s 3 de
Y3)¢'Senxor1ty shalf“hhowever, be finally settled
by the date of . confirmation. The seniority
inter-se of officers of subordinate rank
uonflrmatlon son; th¢ same date. will remain as
vefore PonfLPmatlon : '

7. The relevant portion of SO No.223/79 relied

upon by the parties reads as follows:

The namcs uf such candidates nut PXCcedlng 25% of
the total number of posts ganctioned for Asstt.
Wireless Operators/Teleprinter Opr. (HC) shall be
brought ., on the panel, for promutLOn/absorptlon and
their Luter geniority fixed, as per pFOVlSlonS of
.rule 22(3) of Delhi Police (Appointment - &.
" Recruitment) Rules, 1980...°

)

8. The main issue raised in the present O.A. is

with regard to the fixation of seniority of the applicants

who belong to.. the . 1980 batch of Constabies on their

promotion and appointment as HCs(AWO, . Grade-I1I). .+ The

respondents have relied on SO 223, 0f 1979%;and Rule 22 of

the 1980.Rules., Tpgyapplggaptggnggﬂppssgd the preliminary:

tQ§§;.bg§{hag,aﬂmJ§;&dly fa;&adgggﬂgﬁplgfy Ln‘one subject,.

namely,

Vviva voce. The, respondents have stated that after

the amendment,ofy S0; N0W223/79ewna.££27u9n1980»onwards such.

[

of.z these. candldatas@whu had, failed. were; allowed to.appear:
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ﬁnéym,ére allowed;to‘a'gq ;ﬁ;n the trade test

thh&,msubsequent test Wthh;rW&erheld ‘on,,29 1983M‘xo

fthe subJect g ﬁwhhchgthey had f&LJed and.-
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ibhﬁ&l weretdeclared passed 1n that subJect also.w#They had

isubmittpdffmritxen.;optionslin August/September,. 1984 for

~

permanent absqrptionyin_Communication Branch.

E. - N A . sy FE ~ o
. ~ s v o A Lt . +
e’ N T i Vi o % E > R T

B 1, [EEAE RS B L R - EECR ' . -

g. Rule 22 of the 1980 Rules which came into
force w.e.f. 31.12.1980 would be the relevant Rule. This
Rule as it existed 'prior to its substitution by

~

sord,

o

Notificétion dated 15.11.1985, copy placed on re
-would apply to the facts in the present case with regard
to fixzation of seniority of the applicants. Sub-rule (3)

of this Rule provides that geniority in the case of Upper

™~
; 4 and Lower subordinates shﬁll be finally settled from the
ff date of confirmation and the geniority inter se of
?; subordinate ranks confirmed on the same da£e shall remain
i as before confirmation . As the applican%s’ have
Lé admittedly passed the trade test held .in 1983, asjno trade
:ﬁ test was held during the years 1981-1932, in terms of _SC

é:;i No.223/79 as amended, the ,  earlier .deéislon of the

-regpondents -to place them en :bloec,. Junlor to  the 1989
: -batch and .above the batch of 1983 .appears to be reasonable

and in order.. In the reply filed.by the respohdegts, they

Ahaye_‘referred to SO»N0.223/79,a§ wélkyas-Rule 12.3 .of PPR

_and ;Bu1eAv22 (Delhi Police: AppOLntmcnty,andﬂ Rccru1tm¢nt

~Rules), - 1988 and had asked. the DCP (CommunncatLOn) torfix
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céﬁdldate' éfﬁi98§35§téﬁ ﬁannot be cons1dered uontrary to

thexiprov;sibns’uf S0 223779 read witi Rule 22 of the 1980

¢ ‘: . 1;: b 5 155 DO R o B

Rules.” &%:

19. We are unable tc agree with the reply filed
by the respondents that aa the revision of their seniority

was not based on any Rule or appropriate principle

applicable in determinatioin of seniority in that grade,

the * earlisr decision of the DCP (Cummunzuatlon) was

banCclled by the FommLSSLuncr of Pullue, Delhi and orders

were' ‘issued vide PHQ, UO dated 24.10.1997 to refix the

seniority of HCs (AWO) with the batch when they had

passed/qualified the trade test finally. From the

aforesajd Rules relied upon'by the respondents aﬂgo, it

cannot be held that the darlier action taken by them in.
Tixing thé seniority of the applicants é%ﬁ%hé bottom of

the" 1986 1ist, “as‘ they bad admittedly failed in one

subject “earfiéf and above the name of the HC(ANO) of 1983

batch, is contrary to the Rules. In any case, the

rgspondents themselVes have not produCed any rule to

Just1fy their later act10n Ln rev131ng the sen10r1ty llst

to pla6c the app11cants among thc batch of 1983 The.
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Selectlon Board and 1n such a case 1t has to b. determ1ned
g 53 . N Ao N K . f';.(ir ﬂ?"‘
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‘-hlghtA:have:been deférent i

"-:'?; Aqw’w ’\yyi*(‘

RaJu:Niearned counsel héﬁ submitted “that he

would be satisflcd Lf the 4pp11uants are plaCcd en blo
Palioumdng swient,

b#lbﬁ ‘thP 1980 batch candldatps who had gualified in the
first attempt and above the first successful candidate of

the 1983 batch.

11. In view of what has been stated above, the
impugned orders relating to the applicantg are guashed and
set aside and their seniority as issued by the respondents
éa}lier in 1984 shall be restored, that is the seniority
bf‘ the applicdnts in the grade of HCs (AW0) shall be
pigée&n Sust below the batch of HCs of 1980 and above the
first candidate of the 1983 batch as aiready fixed
eariier. They shall be entitled to consequedtigl benefits
arising from re-fixation of their seniprity in,aécordance
with the relevant rules and instructions. The respondents
shall take necessary acfibn“fh this regard within two

months  from the date of recelpt of a copy of tth order.
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facts :

in; the Dresent case to J.T. Paul S -case, thj_the~

‘following.extent. . -

the

submitted that wunlike the other persons., the avplicant

alone

those

2. The applicant had alse failed in viva voce as

applicants in 0a 1045/98. Learned counsel has

was made to appear in all the subjects, including

[ A " >

which he had vpassed in the year 1980. He has

submitted that this isg contrary to the stand:-taken bv the

respondents themselves in Paragraph 4 of their revly in

which theyv have stated as follows: .

hadi

will:

appeared

3.9.1983.

"As per S.0. No0.223/79, he was eligible to appear

.applied for the post as a fresh candidate at his: own.

sand had also undersgone the AWO Grade-III course and

in the subsequent test (all subjects) twice if he
so desire. Meanwhile the S.0. was amended and
the failed candidates were allowed to appear only
in the subject in which they failed/ in the
subsequent tests if they so desire. 1In the year
1982, abplications were invited from eligible
Consts./HCs for filling up - the post of HC
(AWO)....". '

Lo o o

3. _ Accordineg to the resoondents. the -applicant.

'in the final “examination op 29.8.1983 to

He was declared féiled in Procedure and was

repatriated to his parent unit. He again appeared in the

A o w‘

AT i -m;u}"“#ﬂ-\ w;xa;,.;,“%"a» s ,u.r* Lymmat




manent absqrbtlog“;in
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4. Shr1 Chacko. Learned cqqnsel'for the aDDlicgpt

S AT Lokl £l

has subm:tted that as vper the respondents’. own averments,
after the amendment- of S0 No. 223/79. the failed
candidate was eligible to appear in the subsequent test

only in the subject in which he had failed, and was not

required « to appear in all the subjects as per the
unamended SO. His contention is that in the examination ??
held for AWO Grade-III in 1983. in which the applicant hag |
. al§g tgggg the*‘testf alonz_with the aonlicants. tn‘ 0A

1045/98 and ?decl@red passed in_tbat one subject he had '

failed. he should:not‘hayg‘been“dgclared failed_inxanother;

subject, that is Procedure, but should have been treated

similar to his batchmates of 1980. Shri Vijay Pandita,
-
learned . counsel has, however, submitted - that the

exvression "if they so .desire"” means that as the aDDllcant

j{i .applied for the test as a fresh candidate at hlS own will

_and, apvearedgrinyzgllwthe tests, even rh0uah under the

AERRUAE 59

. . amended 50, _he  was  required to appear in ‘the failed -

;gubject only, and,qoulg;oass_the test pnlyﬁin 1985 his

AN

senlorltv has been cor{ect%yﬁfixed.Af
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g ok ch 85 st
Ho'rappear:
=

:?héiééf&ilédffﬁ%theﬁsﬁbseauent‘tést@
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[

néd ™ in

‘conta
’tﬁé75re§ﬁé§t?:madé¢#by*a”céhdidate to abppear .in all. -the
'Danéféf “in¢luding those in which they had passed. The

g;); Proper ‘course . for the respondents would have been to

arpear in all the subjects but allow him to apoear onlv in
the subject he had failed in 1980. The expression “jif
they so desire® is qualified by the words that the failed

candidates may be allowed to appear only in the subiject

H thev had failed on the subsequent tests, and not that they
i ‘ .

f - could appear ih the subsequent tests in all the subjects
£ i :

?51 (\~ 4S was the position before the amendment of the S0, The
1o 44 .

i

54

ren

submission of the 1learned counsel for the respondents

would 1lead _to negation of the provisions of the SO as

9.9.1983, he shall be entitled to the Same benefits asg
givep to other similarly situated persons of the 1980

. bateh who are applicants in QA 1045/98, His failure in

;ﬁpbearﬂgsf&tﬁéé@h"
ad ;3o desired. . -

?xi)é""’a_n‘ suthat - they =~

SOTNG"21223/79 i ramended. t-on |

5: amended which is accordingly rejected. TIn this view of

;; the matter, as the applicant had passed in the subject he
10,

%, had failed in 1980 in the test held from 29.8.1983 to

o e




L e

instruections. maNecessarv action Shallwbe:takén:withiﬁ'two

‘months from the date of recelpt of a copy of'this order.

(V.K. Majotra) ' {Smt..

Lakshmi Swaminathan}
Member(A)

Member(J)
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