UNAL
N ADMINISTRATIVE TRIB :
CE]TRAL PRINCIPAL BENCH

find o

OA N0O.152/1998

'BLE MR .JUSTICE V.S .AGGARWAL, CHAIV
4 BLE MR .V .K .MAJOTRA, MEMBER (A)

s/o Shri ‘Deep Chand Gupta
Senior Section Supervisor
o/o: SSU(E) Deptte of Telecom
Devika Touer,ch Floor '
Nehti Place/Ney Delhi..
,RESIDENTIAL ADDRESS i

'J .
wj.—'f . )
“Kanual aingh Yadav
{L~ Sr.Section Englneer
ofp Telacom/Nehru Place
Neu Dalhi.
RAJ SINGH
Ry

UZ~92 Jawala Herj .
Pandé‘\’) Na‘gar/DElhi.

s/o Shri Bhullar Singh
.-Sr.Section Bupervi goy
‘v e 0/0 Sundtgo

- Deptt.

Emninees SUrveyor of
o0f Telecom/9th Floor
Dev1ka Tower/Nehry Place,N Delhi
RESIDENTIAL ABDRESS
BALBIR SINGH

- 1/4017 Ranm Nagar Extension
?Nandali ROad/shahdara,
KHUSHAL CHAND

f?a/o Shri
) i Sr.

Delhi,

Cheerter Ram l*
Sectlon Supervisor/ foica
Sr.Archltect/Deptt

.Bevika Touer/Nehry Place, N.Delh.
CRESIDENTI AL ADDRES '

S
5373333 Regﬁarpura Khaa
as5s

. New Delhi~110

of Telecom$1 thi flo

L4

o v




njg@gggpisnAUan/Neu Delhi,
RESIDENTIAL ap RESS
e AN
Vilg &°p,g, Poothkal gn
8lhin110 049, |
A" Kum g
/o Shri Hoti Lg)y -
srggection‘Supervisor/orrice oFf
' yor gof Works,
sts, Dak
£
v

-Ofsﬁfi,Puren Che ng

+Section Supervisor

AriB,5,34in
iTe'Sact: é}SUperviso

r OFPice op
urveyor o

i Anh

'aldawal gn, Ng Delhi,
RESIDE

NiiAi'AnoREss |
5&576.55 stri Nagar/pe

lhi-s2,




e

B

thd. Sr.Section SUpervisor
/o Exes Engineer MTNL

Ibil District/Eastern Court
‘eu Delhi.

RESIDENTIAL ADDRESS
1RA LAL 'BHARADUAJ
Q RJK"’SE Kamal Park

New. Delhi-110045.

:I G.D.BHANDARI, ADVOCATE)

:ptt.oP Telec0m, Curzon Road

\arracks, New Delhi.

‘APPLICANTS... .

D



S

O R D E R

Justice V.S.Aggarwal:-

By virtue .of the present application, the
applicants seek a direction to step up their péy at
par with respondent No.3 retrospectively from the
date of his fixation at higher pay stage with

arrears and interest on the amount.

2. Some of the facts relevant are that the
applicants 1 to 10 have been working 'as Senior
Section Supervisors TOA Grade Iil and applicant
No.11 as Section Sﬁpervisor in the Department of
Telecommunication under the coordination control of
Superintending Engineer,Telecommunication. In the
wake of introduction of Electronips Exchange, the
Department of Telecom had abolished'the Ministerial
cadre of LDC/UDC and converted the posts of
LDC/UDC’s cadre to TOA cadre. They were given an
opportunity either to remain in the LDC/UDC cadre
or to switch over to the new TOA cadre by way of
optioq. It was stafed that in case of those opting
out of the scheme, the posts of LDC/UDC/Seiection
Grade UDC/Dy.OffiCe Superintendent/Office

Superintendent will be personal to the incumbents

-and those posts would be abolished subsequently.

3. The pay of the optees i.e. LDC/UDC who
opt for TOAs cadre and who have not completed 16
years of service had to be fixed under FR-22 and

those who have completed 16 years of service would
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be_fixed under FR-22 treating this promotion to the
higher scale. The applicants had submitted their
options along with respondent No. 3 with effect from
9.9.1992. In this process, all the applicants were
covered under this scheme. The options had been
accepted by the respondents. Thereafter, an order
was issued by respondent No.3 mentioning that some
of the officiéls who had already been working in
the pay scale of Rs.1600-2660 were converted in the
BCR Scheme as Senior Section Supervisors and
officials who had already been working in the scale
of Rs.1600~2650-and Rs.1400~-2300 would retain their

position i.e. thelir supervisory posts.

4. Shri Ame Singh private Respondent No.3, it
is contendéd that in pursuance of the aforesaid
policy and option exercised by him, was firstly
converted to TOA pattern and was placed in TOA
Grade II post in the scale of Rs.1400-2300 and
later on promoted to TOA Grade-III as Senior
Section Supervisor with retrospective effect. He
was neither covered undér the roster nor under the
BCR Scheme. He had not completed 26 vyears of
service for conversion to TOA Grade-III but had
been given an undue benefit of service so rendered
by him in the LSG cadre in which he was posted
prior to conversion to TOA pattern. In this
regard, therefore, the applicants” claim similar

treatment and the abovesaid relief has been

pressed. /;/418 pv1}///~,,—ffi




5. Respondent Nos.1 and 2 have contested the
application. As per the respondents 1 and 2, the
TOA pattern scheme was introduced and was initially
implemented stating:-

"(i) The officials holding the posts of
Works Clerk Grade. II/Works Clerk
Grade.I having 16 vyears of service
were directly placed in the OTBP pay
scale of Rs.1400-2300 and designated
as TOA Grade.Il (Section Supervisor).

{(ii)Few officials belonging to SC/ST
community holding the post of Works

\/ o Clerk Grade.II having 10 vyears of
' service were also placed in OTBP pay

scale of Rs.1400-2300 against the
wl . shortfall of wvacancies reserved for

them in TOA Grade.II. The relaxation
to that extent was given as per
clarification to point No.5 issued by
Department of Telecommunications, New
Delhi wunder its letter No.10.5/94-CSE
dated 21.7.1995.

(ii1) Head Clerks/Works Clerks Grade.I
| having 26 years of service were
| directly placed in the BCR scale of
| Rs.1600~2660 & designated as  TOA
1 Grade.III (Senior Section Supervisor).

| (iv) Few officials belong to SC/ST
| community holding the post of Works
i Clerk Grade.I having 17 years service
| were also directly placed in BCR pay
| , scale of Rs.1600-2660 against  the
i j shortfall of ‘vacancies reserved for
‘ them in TOA Grade.IIl. The relaxation
to that extent was given as per
clarification to point No.5 issued by
| _ ' Department of Telecommunications, New
| ' Delhi under its letter No.10.5/94-CSE
| dated 21.7.1995.

; (v) Few Head Clerks working in the " pay
scale of Rs.1400-2300 & belonging to
SC/ST community having 17 vyears of
service were also directly placed in
BCR scale of Rs.1600-2660 with effect
from 9.9.1992 as per instructions
contained in Para-1(C) of Department
of Telecommunications, New Delhi
letter No.27-4/87-TE.II dated 18.3.92.
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{vi) The _officials holding the .post of
Office Superintendent in the pay scale
of Rs.1600-2660 were straightaway
converted into TOA Grade.III(Senior
Section Supervisor) in the same pay
scale attached to TOA Grade.TII
irrespective of whether they had 26
years service or not.

(v) The promotions to TOA Grade.IV (10%
quota) were made from amongst the
officials in Grade.III on the basis of
their inter-se seniority in Grade.III
which was prepared as per instructions
contained in Department of
Telecommunications, New Delhi letter
No.10-5/94~CSE dated 17.10.1995."

In pursuance of the decision of this Tribunal dated
in OA No.1455/1991 1in the case of Smt.Santosh

Kapoor & ors. vs. Union of India & ors. rendered

onh 7.7.1992 which was upheld by the Supreme Court

on 9.9.1993, the procedure for promotion to TOA

Erade.lv was revised. As per revised procedure,
the promotion of TOA Grade IV was to be made from
amongst the officials in TOA Grade.III on the basis
of their seniority in the basic grade and not on
the basis of inter~se seniority. The Jjudgement of
the Supreme Court dated 9.9.1993 related to the
procedure to be followed for promotion from TOA
Grade.III to TOA Grade IV (10% quota) and nothing
beyond the same. The provisions of FR 22 will not
be applicable because it has been pointed that
private respondent Ame Singh was promoted as TOA
Grade.IIIl in the scale of Rs.1600-2660 from
§.9.1992 Froﬁ the post of Head Clerk in the scale
of Rs.1400~2300 which he was holding before the

introduction of TOA  pattern. Applicants were

by —c




promoted as TOA Grade III in the pay scale of
Rs.1600~-2660 from the post of Works Clerk Grade.I.
(UDC) in the scale of Rs.1200-2040 which they were
holding before introduction of TOA pattern. Shri
Ame Singh belongs to the Scheduled Caste éommunity
and was holding the post of.Head Clerk in the scale
of Rs.1400-2300 on 9.9.1992, the date from  which

TOA pattern came 1into being. He fulfilled the

‘eligibility condition of 17 vears’ service

prescribed for SC/ST officials instead of 26 years
for promotion to TOA Grade.III in the scale of
Rs.1600-2660 théreby direqtly placing him in TOA
Grade.III in the scale of Rs.lSOﬁ-ZSGO. It is

denied that he was not entitled to the grade
granted to him. In the alternative, it has further
been pleaded that cause of action had arisen in the-
vear 1994-95%, Since private respbndent Ame Singh
had been working in the higher scale much earlier
than the applicants, the contention of the

applicants to the contrary was controverted.

6. On behalf of the applicants, reliance was
being placed on the decision of this Tribunal in OA
No.1455/1991 rendered on 7.7.1992 in the case of
Smt.Santosh Kapoor and others (supra). In the
cited case, the applicants had been working :  as
Telegraph Masters/Section Supervisors. Their basic
cadres were of Telegraphist/Telegraph Assistant.

There were two channels of promotion, onhe under
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normal channel and the other under one time bound
promotion. As per the counter filed, the scale
after 16 vyears under OTBP was Rs.1400-2300 and
after 26 years under BCR Scheme was Rs.1660-2680,
The question under consideration was whether for
promotion to 10% posts in  the scale of
Rs.ZUOOQSZOO, the seniority 1in the scale of
Rs.1600~-2660/1400-2300 had to be taken into
consideration. The application so filed had been
allowed and a direction was given that the
promotion of 10% posts in the scale of Rs.2000-3200
would have to be based on seniority in basic cadres

subject to fulfilment of other conditions in the

BCR.

7. It is obvious from the recitations of the
facts that this is not in controversy herein as
would be noticed hereinafter that the case of
private respondent No.3 which is being relied upon
fo get the monetary benefit is not at par with what
was the decisioh rendered 1in the case of

smt. Santosh Kapoor(supra).

8. Private respondent, Shri Ame Singh is a
member of the Scheduled Caste. In this regard, it
was pointed that he had already been granted the

higher scale before the present applicants and

g
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__others....A. detailed chart has been given in the
reply which reads:-
"S Name Community Date of Date S.No. Date Date of
No. appoint- of in of place-
of _ ment as pro- seni— pro- ment as
as Works motion ority motion TOA
Cierk Gr as list as Gr.l11
Il (LDC). Works of Head
Clerk Works Clerk
. Gr. Clerks
«” (UDC)  Gr.l
. (uoc)
4 as on
} ‘ 1. Ame Singh SC 12.5.72 10.11.76 26 28.7.91 98.9.982
Y 2. Khushal Chand SC 4.8.66 8.6. 77 30 Not pro- 9.9.92 ‘
moted. :
3. Balbir Singh SC 31.5.71 22.3.84 58 -do- 22.7.85
4. Ranjeet Singh Nei-28.5.71 10.12.85 62 -do- 29.5.97
ther ,
5. Raj Kumar Nei- 1.6.71 28.8.86 65 -do- 1.6.97"
ther
This clearly shows that in terms that Shri Ame
'Singh had been promoted before placement in TOA
g Grade.lill. At that time, the applicants Khushal
Chand, Balbir Singh and others had not even been
promoted. Necessarily he got the benefit of the
ﬁé higher scale. In that backdrop, the urge that the

applicants should be awarded the benefit of FR 22

necessariily is a plea which has to be repelled.

g. The import of FR 22 had been considered by
a Full Bench of this Tribunal in the case of
B.L.Somayajulu and Others v. Telecom Commission

and Others, (1997) 35 ATC 26. it was held:-

"T. lIf a junior gets a higher pay,
that does not mean that the senior also

o<




o

NS

o

1
.

q

?

Almost similar question had been raised

of

_":._.

...should _ necessarily_ _get it without _ a
foundation for such a claim in law.
Fortuitous events are part of life.
Fixation of pay is generally with reference
to an individual. Various reasons may
account for the grant of a higher pay to a
junior. For examp l e, undergoing - a
vasectomy operation or achieving excel lence
in sports or belonging to a ' certain

community or even a wrong fixation of pay
may bring about a situation where a junior
gets a higher pay. If a junior is granted
a higher pay for any of those reasons, that
will not confer a corresponding right in a
senior to get the same. If, for example,
wrong - fixation of pay in the case of a
junior is to bring about a corresponding
fixation in the case of a senior by
applying the principle of eqgquaiity, that
would be an instance of using Article 14 to
perpetuate illegality. If a senior is
denied what he is entitled to get, he must
challenge that denial or that preferment
extended to a junior. He cannot acquiesce
in a wrong, and make a gain from that wrong
by a comparison. Without disguise the
.attempt __of  the _senior, is to get the
benefit of a higher pay, by comparison.
Without _challenging _the wrong, he cannot
claim a remedy from_ a wrong. Such

.collateral _reliefs are alien to law. The

decision of the Supreme Court in Chandigarh

d_. . . Administration v.Jagjit Singh, AIR 1885 SC

705 supports the view,.

,,,,,, . 8. Ultimately the question boils down

2 e

to this, what is the right of the senior
and where does he find that right?
Certainly he does not find that right in
any law. The law governing the subject is
FR 22-C which is now FR 22 (1)(a)(i).
Incidentally this rule is not challienged.
It follows that only those anomalies that

are directly referable to that rule, are.

amenable to the curative process thereunder
namely, stepping up, and no other. Equity
does not offer a cause of action, as we
have already pointed out. _Discrimination
arises only vis-a-vis law. -Difference on
facts- often non-actionabie facts, does not
give rise to a cause of action in law. The

Supreme Court of India in comparable
circumstances held State of A.P.
v.G.Sreenivasa Rao, (1989) 10 ATC 61, that
difference per se, is not discrimination.”

S.C.Sharma v.Union of India & ors. in

(&ro}/f

in the case
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No.1274/1997 :decided_ on .19.8.1988 and the
contention solraised had been repelled. We have no
hesitatidn in following the ratio deci dendi of the
Full Bench decision and hold_that .in the peculiar

facts when private respondent Ame Singh had already

been promoted, the applicants cannot press fnto‘

service FR 22. it has no role to play in the

present case as referred to above.

i0. Resul tantly, it must be held that the

original application s without merit. It must

_fail and is dismissed. No costsﬂ

bt

(V.K.Majotra) (V.S.Aggarwal)
Member (A) ' Chairman
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