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D.K. Kataria
Gr.lI of CSS
M/ Peraonnel, New Delhi v Respondents
(By Shri ¥.®.R. Krishna, ﬁdvocate} s
OROER

By Raddy, J.-

The applicants, who belong to 3cheduled Caste and
Scheduled Tribe (8SC & ST for short) communities, are

aggrieved by the action of the respondaents 1iIn  not

promoting them to Grade I of Central Secretariat Serwice

{

for short) i.e. Under Secretary but at the same
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time promoting several cthers, who are Juniors to them.
applicants  solely rely upon Proviso 2 to rule 12(2) of

£ss (amendment) Rules, 1962.
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Z. The applicants joined C5S% as diresct recruit Section
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Officers (so, for short) thrdugh Ciwvil Services

examination 1990 & 1991 as SC & ST candidateas
respectivaely. Rule 12(2) of the CS$$ Rules provide that
“wacancies In Grade I shall be filled by promotion of
permanent offlcers of the S0"s grade who have rendered
not less than eight vears approved serwice in that Grade
and are included in the Selsct List for Grade I of the
service prepared Qnder sub-rule (4)". The third proviso
to  sub-rule 12(2) as amended by notification dated
29.12.84 (second amendment) provided that any person
appointed as S0 for promotion to Grade I was considered
for promotion to Grade I, then all persons senior to him
in S0 grade belonging te SC/ST who have rendered not
less  than four vyears approved service in  that grade
shall also be considered for promotion. It is the case
f  the applicants that thesy have completed the required

of four yvears in 1995/9¢6¢ itself and hence they
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are entitled for promotion. Though persons junior to
them were considered and promoted to Grade I, applicants
were nolt considersd Tor promotion. Representation mads
to the respondents did naet vield any result.
Subsequently, howswver, respondents issued the order

dated 20.5.98 rejecting the claims of the applicant

which is under challenge in the present 04,

3. The learned counsel for the applicants contends,
relyving upon  the aforementioned Rules, that they are
antitled for promotion under law and Article 16 of the
Constitution of India since they have rendered the
required qualifving service as early as in 1995/96 and
when there were sufficient number of clear wvacancies 1in

Grade I of CSS.
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4. The stand of the respondents is that unded under
N

Rule 12(2) of the €SS Rules, 1962, minimum of & vears’
approved service in the grade of S0 is w@quiﬁ%%sa& the
eligibility criteria for promotion to Grade I of CSS.
Though under the 3rd proviso to Rule 12(2) as amended in
1984 of the said Rules any person appointed to S0 grade
is considered for promion to Grade I, all persons senior
to him belonging to SC/ST who have rendered not less
than four wyears of approved service in that grade shall
alsn be considered for promotion, the respondents could
not  give the benefit of this sub-rule to the applicants
zinoa  the Hon’ble Supreme Court in the case of R.

Prabha Devi & Ors. Y¥s. U0l & QOrs. and again in  the

case of S.¥inoed Kumar ¥s. UOI JT 1996(8)1 $C. 643 has

held that provision for lower qualifyving marks/lesser
level of evaluation in the matter of promotion to SC/8T
iz not permissible under Article 1&604) in wiew of the
command  contained in Article 335 of the Constituition.
In wview of the above law laid down by the Supreme Court,
the 3rd proviso to sub-rule 12(2) of the abovesaid Rules
as  amended in 1984 will cease to be operative. IT iz
also stated in  the additional reply  Filed by the
respondents  that in pursuance with the law lald down by
the  Suprems Cﬁurt, the third provisc to Rule 12(2) of
the 083 Rules, 1962 has been deleted by a notification
dated 8th March, 1999. Hence the respondents passsd the
impugned érdar rejecting the representation of the

gssociation of the S0s.

5. pefore we proceed Further it is useful to look at

Rule 12(23) as amended in 1984. IT reads thus:
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" “IT _any person appointed to the $0°s grade

consgidered for promotion to Grade I undsr th
sub~-rule, all persons senior to him in SO
grade belonging Tto SCs or the 8Ts, who have
rendered nolt  less than four vears approved
service In that grads, shall also be considerd
for prometion”.
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There is no dispute that under the above Rule the
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el_gibiliﬁy criteria for promotion to Grade I is 8 vears
approved service in the gfade of S0. Third proviso,
however, prescribes  another standard for SC/8T  Tor
promotion. It provides 4 years gualifving service for
promgtion, Thus there are two sets of qualifving

ervice, i.e. 4 years for SC/8T candidates and 8 vyears
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for general candidates. Relying upon the Jjudgemsnt of
Yinod Kumar (surpa), respondents rejected the claim of

the applicants. Learnaed counsel for thse applicants,
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howewer, submits that as the rule is statutory, it 1
Binding upon the respondents and they hawve no discretion

except to act in consonance with the said rule.

.' 7. Let wus now consider the ratic laid down in  ¥Yinod
Kumar’s case. Before that it is useful to examine the

law Jlaid down in_Indira Sawhney etc. ¥s. MOI & 0Ors.

JT  1997(&)  SC 273. In this case the Hon’ble Supreme

Court declared that article 16(4) does not contemplate

or permit reservations in the matter of promotions.

Howaver, the court declared that the reservation should

continue  for a period of % yvears. The court also held

in para 831 as Ffollows:

"We must also make it olear that it would not be
impermissible - for the State to axiend
concessions and relaxations to memnbars of
recserved categories in the matter of promotion
withoult compromising the zfficiency of the
administration. The relaxation concerned 1in
state of Kerala V. N.t.Thomas [197&) 2 SCC 310
“and the concessions namely carrying forward of
vacancies and provisions for in-gsarvice
coaching/training in A.B.S.K.Sangh V. U0l 138l

o/




1 3CC 246 are instances of such concessions anc
relaxations. Howawvear, it waotl 1 d not ber
permnissible  to prescribe lower qualifving marks
for the members of reserved categories since
that Wou 1 compromise the efficiency of
administration. We reiterate that while it may
be permissible to prescribes a reasonablylesser
qualifying marks or gvaluation for the
OBCs/SC/STs, consistent with the efficiency of
administration and  the nature of duties
attaching to the office concerned -~ in  the
matter of direct recruitment, such a course
would not  be permissible in  ths matter of
prometions for the reasons recorded hereinabove”
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Following the law laid down in  Indirsa Sawhney’s
case, in ¥inod Kumar’s (supra), Hon’ble Jeevan Reddy J

{as he then was) speaking Tor the Court, hsld as under:

3 cwneneuble are, therefore, of the opinion
that so far as the provision for lower
qualifyving marks or lésser level of evaluation in-
the matter of promotion is concerned, =ven if It
iz  assumad for the sake of argument Lthat
reservation is permitted by Article 16043} in the
matter of promotions, a provision for lowsr
qualifwving marks or lessser leavel of evaluation
is not permissible in the matter of promotions,
by wirtue of aArticle 335."7

9. Thus, the law is authoritatively laid down  that
lesseir level of evaluation for SC/ST candidates 1is
absolutely impermissible in the matters of promotion.
Under articls 141 of the Constitution, the law declared
by the Supremns Court'éhall be binding on all courts in

India which are bound to follow the decisions of - he
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Supreme Court even though they are contrary to daecisions
of  the House of Lords or of the»Privy Council. Supreme
Court decisions ara binding on all States and their
officers and all persons, whether they are partles
thereto or not, and to all pending pfoceedings , (ses

Municical  Corpn. V.  Gautam (1989) 1 SCC 10l and State

of  U.P., v synthetics (1991) 4 3CC 1393. Hence the

respondents ares  bound to follow and act in consonance
with the law declared by the Hon’kle Suprems Court. Ths

lesser standard for promotion to the applicants prowvided
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under the 3JIrd proviso is undisputedly opposed to  the

ratio  laid by the Supreme Court. If the respondents
etill " act and grant promotion to the applicants, they
will do so at their peril. Such c@@%e of action would

also  be contemtucus. Even we cannot give any direction

corntrary to the ruling of ths Supreme Court.

10. The learned counsel for the applicants relies  upon

the case of AK. Bhathadar & Ors. Ys. UOT (19911 1

5344, in support of his contentions, wherein the ape:
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court has held that Rules framed under article 30% of
tha Constitulion belng statutory, are mandatory and have
to be enforced. This position is not digsputed. But we
are now Faced with the ruling of the Supremse Court which

has ovaerriding effect, notwithstanding any provision of

law contrary to it.

1. n  the circumstances, it cannot be said that ths
impugned order passsed by the respondents suffers  from
any infirmitv. The applicants thereforg carinot éeek any
benefit of promotion on the ground that they have pul in
4 wvears of approved service. The Oﬁ‘ther&fore falls and

is diemissed asccordingly. No costs.
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(V. Rajagopala Reddy)
Vice~Chairman(J)




