
n

CENTRAL ADM!N'STRAT!VE TRIBUNAL
PRIMCiPAL BENCH, NEW DELH!.

OA-1461/98

f'ov/ Dc N"! i N-i is the day of May, 1999,

HorL b ! e Shri T.H, Ehat , MembeiDJ)
Hon ' b ! o 5;-ir! S.P. B i s'-'as . MemberfA)

Shr i Msh.r a j Singh.
3/'o 'ate Shri Ni r-bhay Singh,
R/c Sector C-1075.
'■■'asant Koii j ,
NovJ Delhi - , . , . App ! leant

( "^hroiigh Sh . V.L. Rao, advocate)

versus

1 . Unioi ; of India through
Sec re t a ry,
Ceptt . of Revenue.
Klin; st ry of Finance.
No; t f; B!ocL .
Nov; Do ' !■: ■) .

2, Cha i rman.
Cor. tr"a' Board of Excise & Custcn'ts
Nor th B!ock, New De1h i .

n. Chief Comrri i 3 s i one r' of Customs.
New CLsstorns House.
Ba' lard Estate,
Bombay-1 .

4. Comrr- i s s tone r of Customs,
New Customs House.
Ba M ard Estate,
Bombay-1 . , , . ,

' ■" ■ ■rough Sh'C R.R. Bhart i . ad'/Qcate

Re sponden t;

:  ORDER
Hcn'bie Shri S.P, Biswas. Mernber-(A)

App; leant . ar\ Appraiser ; nor;--exper I i under

t;"ie respondent department of Centra! Excise i Cjsto:''3

chal 'snges A-1 . A-2 and A-3 orders dated 20.5.SB.

■t' ,3 9S arid '8, 12.95 respsct i '/e! '—, Bv A — 3 ord'S;" . the

app I icant has been teriTunated fi-om the ser-vices unde-'

P'uj i so to sub ru : -e ' 1 ■} of Ru ! o Lent .-a I

i
Serr-' ices (Temporary Serr ic'e) Ru ; es . 1935. B'',- A-2. his
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p o p r 0 s s P. t s t i o n [i s s tD 0 s n r 0 J s c 10 ci s n d Id y —

sPp0s I to t h0 sI! I hcr i ty cqncsrpsd s sp-ds ^ js 0

U-Qnsspu0nt ! y , ths spp 1 i csnt prsys for pussh i hq thos^

O P d 0 S S P d I S S L-'! S P; C 0 of d j P 0 C t ! O {'1 t O P 0 S p O Pi d 0 H S (

p 0 ■ n s t s t o ■! I rn vj! t h s ! ! oo n s 0^li0 n t is! d^ n 0 i f s

2 . Sh p I V . . Rso . I ssrnod counso 1 for ^

Bpp ! } cBP t ss 3.sss • ! 0d th0 abov0 ordsr of 10rni i na -■ ^ on

on sop'spB I Qpounds . Ws . hoy-/0v-'0r . br i hq olj "^ tho

; m p o p t s p t o n 0 s . ! t fi s s boon s ! 1 0 o 0 d f s ̂  ^ [1 ̂  p h f= p

d 3 10 d 18. 12.95 !"; s s b 0 s P ^ s s s 0 d b f ii ̂  CQmm f c; c;, ! n n .«■ r o ]

P S C O \Tt S ( R - M 0,4-) W b O is not ^ b 0 ^ P' o l n, r [ n n i | f .H .n, r- :■ f

of tfse app ! (carit , Principa! Co! ie'c + or of Cus'^oms

iR.Mo.35 IS the only competent authority to issue such

oi'ders. in terms of the iudgeme'it of the Apex Cou^-t

in tt'ie case of Krishna Kumar Vs. D i v i s i ona ! Asstt.

E I ect r i ca ! Ena i neer (1879 SC 1912) . the order

terminat ion could not have been passed by an authorj ry

sub Q r d i si ate t o R M 9

i.

Rule 5 of CCS (Temporary Servicet .Rt ! i <=..

} s n o t SO'''- ! i c 0 b ' ■ f P; f ii )p ! icant inasmuch; s0 S s"^ ^ 3^ P

t-'i; c in m.ore t!ian 5 (f j ve ) years of .sej-viGJ^ oo fhd H.a-.'-o

of terminat ion and lias also acquired the s + atus of

.regular employee having successful iy completed the

probat ion period of two years. By virtue of being a
permanent employee, he is ent i t led to protect ion

Art icles 14, IS. 21 , 311(1) ' -.--i

Cons t i tut ion of IpH i a

and 311(2) of f n?
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4. The learned counsel for the appI leant

further contended that the order dated 18.12.95 is a

bald order as i t does not mention any reason for which

the services of the app I icant have bee.n terminated.

The order has been passed only to circumvent and

dispense wi th the departmental proceedings

contemplated pursuant to suspension of the app! ica.nt

i t is vi t iated with malafide both in facts and law and

!S I iabIe to be set aside. In support of his

content ions. Shri Rao rel ied upon the decisions of the

ilon'ble Supreme Court in the fol lowing cases;-

1 . State of Punjab Vs. Dharam Singh
(AIR 1968 SO 1210)

2. The Anglo American Direct Tea Trading
Co. Ltd. Vs. The Commissioner of
•Agricul tural Income Ta.x. Kerala
(.AIR 1968 SC 1213)

3. Paramj i t Singh & Ors. Vs. Ram Rakha 3.
Ors. (1979(3) SCC 478)

-■ Shri R.R. Bhart i , learned cou.nse! f'^r
the respondents submi tted that the appoint ing
authori ty m the oase of Appraisers under the rules is
Commissioner of Customs and, therefore, the order of
terminat ion dated 18.12.95. passed by the Com.m i ss i oner
of Customs under whom the appl icant was posted. is
perfect ly val id and lawful . The offer of appointment
happened to be signed by R.N0.3 (Sh. S.A. GovinH<x
Raj) since he was holding the dual charge of Col lector
of Customs as wel l as Principal Col lector of Customs.



■s# -A-

6. It is Gond ition in the offer of

appointment issued to direct ly recrui ted Appraisers

that they have to pass the prescribed departmental

exami iiat ion before their cases for confirmat ion could

be considered. The appI icant was under a period of

proba+ ion for two years as per offer of appointment

and did not pass the departmental examination even

though he cont inue<l^ in service for more than 5 years.
Consequently^ hs was not a confirmed employee and

cont inued to be under probation. Hence his services

we re t e rrri i na t ed b v an app r op r i a t e aui t ho r i t y un de r Rule

5 of the COS (CO.A) Rules. There is no violation of

any of the provisions under the Consti tution.

7. The order of termination, as at .A-3. is

reproduced below;~

In pursuance of the proviso to Sub
Rule ( I ) of Rule 5 of the Cen t ra I Civi l
Services (Temporary Service^ Rules 196-5
!  . S.S., SEKHON. COMM I SS I ON-ER OF CUSTOMS'.
BOMB.AY hereby terminate forthwi th the
services of SH.RI M.AH.AR.A-J N. SINGE
.APP'R.A I SER and direct that he sha! I be
ent i t led to claim a sum equi ivalent to the
amount of .his pay plus a! lowances for the
period of not ice i .e. one month at the
same rates at which he was drawing them
immediately before the termination of his
service.

We are required to see i f the order is a

terminat ion "simpl ici ter or there is need to l ift th<='

vo i I and determine the mot i ve/foundat i on behind t.he

same. The order on the face of i t appears to be

innocuous and non~st igmat ic. I t is wel l sett led in
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law that unless an order for confirmat ion is passed,

probat ioner v^'ou I d cont inue to be on probat ion. The

appI icant has not placed any material on record to

show that there was any order of confirmat ion in his

favQi-r and that he had obtained the status of a

regular employee. On the contrary, i t is seen that

the appl icant did not qual ify in the prescribed

depart men tal e.xamination. the condi t i on^p recede n t for

conf irmat ion in this case. The appl icant did not

cease to be a probationer after the probation period

of two years in the absence of any speci f ic order of

confirmat ion. In the offer of appointment letter,

''here is no st ipulation restrict ing the authorit ies

from, e.xtending the period of probation. We are

sat isfied that in the absence of any statutory rule,

the matter would be governed by the provisions of the

various OMs issued by the .Ministry of Home .Affairs

i nc I'jded in Swamy s Complete Manual on Estab! ishment

and .Adm. inistrat ion for Central Government Offices.

The condi t ions in the appointment letter have to be

read as a v/ho I e and on such read i .ng i t would be

evident that i t was only after satisfactory completion

of probat ion period that the appl icant could claim to

have acquired temporary status and his services

terminated wi th one month's notice or pay in l ieu

thereof. Before the passing of the impugned order, no

order was passed which may indicate that the appl icant

had comp leted his probation sat isfactori l y^. If a.n

employee who is on probat ion or holding an appointment

on temporary basis is removed from service wi 'th ^
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c; I ! nrri:= hecause
—^ • • • •—

then s p'saf  some spec i f i c charge,

that as his service v^as temporar)

was on probat ion

nv enqLi iry

*•// 3 S

f f n r a i Pi o s u c l

tMnihv to show that the charge

cannot be taken

i". ; c- 3r.nr\ i :"t '!■ men t
Csp-r—

requirement of holding an>

employee an opportun

level led against him is ei ther not tru
thout any basis. But whenever t

,  * ^ -5- /-J -J j » r i n T H P '"V P t* i O G of
ppniov'2" ■- Term i tiBxea u'lif \ \ -. y f-'

\sji , i ! 3 I"-, j =; appo i ntrne.nt i s on tempo

orde!" of terminat ion

f  p p 0

t he serv •

s  ! rnp ! i c i t e!

i a n

1  ! IT! ' ! "s ^ r ^ n ' ' ' r t*' ! t

c-e of an

o rob at i Of!

r a r y b a s i s ^ b y a n

after some

nnnt be he'd that ea some

p^nouir^-- i-iad been made against h i rn before the i ssuanc?
if ..TrV.s^r of termination ! t real !y arnoLin'-ec

■■h the samehB r qe snQ as s■.

• 4- f ! V fn .■p V

f f i r- ; p. !

v\-r^ i'- i f• n"i n c0

L-! P! S 8 t 1 S t'- 8 C-1; G 1" Y

removal from service on

j  j j-i nature. The , app r op r ■ a t e

ip.o! ' into the pe r f o rmaiTce and wo.'"! .' of tise

Hi ipi i-a the period of probat ion and i f ihey i^ecorc a

f inding that during the probat iorT period the v/ork and
p  -The t f i j a ' concerned was

■ f unsu I tab ! , Th i s would not

smount to any st igma. i f the record does not support

such a conclusion reached by ihe au t }to r i t i as , a

different conclusion Cou! d be taken. in ttie present

case, the respondents have apparerit ly tsl-ien the stano

'hat tlte performance of the a^pp 1 icsni ' ,'a.s no ■. bpeti

Lip to rTiarlh

or": .'jpoLifvos

}  X i Q rq t 1"^ j ^ 8 S { S* , X h 8 '" O 5i p* O P. O O P'• \  -P

r i"j o m f

i  <5 3ij0C' Sn-xi do OS not C-SLISS 8P;

+  r^-p ' I . P.

pi r rr. { n • ! n h".

r  .-irru-a \ 8 8 Op! i c 8 n t

& Anp. Vs. Kausha! K i shore

Sharrna ( .JT iQQ'i ( 3C 108) . Records are not before
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Ms Howsvsr, W0 may not go into dBtai is in thorn to

see if there is a finding on appl icant s Linsuitabi l it>'

or the order was issued to avoid the rigors of

departmental proceedings. This is because there is an

apparent i l legal i ty in the issue of .A—3 termination

order dated 18.12.95. A~3 has been issued bv the

CoiTim i ss i oner of Cus toms i .e. R . No . 4 who i s not

competent to do so. It is not in dispiite that the

letter of appointment was issued bv R.No.3. I t is

wel l sett led in service jurisprudence that if an

ai! t ho! i t y is holding two official posi t ions, the I owe r

one merges wi th the higher one. Respondents cannot

t ake t he p I ea t ha t ,A~4 was s i gned by R . No . 3 presLim i ng

that i t was signed as if by a Iower functionary f i .e.

R.t!o 4t becatise of R~3 holding dual charges. '/That is

important in such cases is to ensure that the order of

terminat ion is not issued by an authori ty I owe r in

rani than the one who issued the appointment order.

Here the word subordinate would mean lower in ."^anl not

i i! terms of functionary. Since the order of

termination has been issued by an authori ty lower in

rant, than R. No. 3, the same has to be held as

i mper^m i ss i b I e in law.

8. In view of the detai Is as

af oreme.nt i oned . we al low the 0 . ,A . partly wi th the

fol lowing direct ions:—

fa) .A- 3 order of termination is set

as i de.
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Th'Si cciS'S: shcill S ucinci i"0rni c-o

COrnp6;"fc0n t aU t. ho r l fcy l « O « f? « r*iO « o

Wi'io sholl rO"""6:Xc^rnin0 "tho rna'ttor in

"fcopfiiS of pulos cinci poyu 16,"fc X ons on

to I'l O -S U k/ j O C u 3. n Ct p 3 S 3 jO p ?' O il) t" X 3 t. O

ordors on roins.h3t'Oi7i'r::n't or

o Iv. h 6- r w !i. s o w 1 i" ix i n 3 p o i ̂ i o o o i \j

rnoHuhs f rorn tho da to of rocoxp't of

3 CO rtif i od copy of t* hi s o r'do r«

/■ A
^  J T ['i O 'S131U S C] U O O r i'. 110 3 p P* .t. X a. n u I,

as on d3"ta s hb. i 1 ba rna x n t a x fx ad

■fc' ill 3 f X n 31 da c X s X on x s ta Kan by

Raspondant N'o«3 xfx tai'~rn.s of our

O P d I"" S 3 f O P a S 3 X d W .11 h 1 FX t fj O t X iX1 ■<:'

.1 :i in 11 p o v x d a d k

hha n o o p Ci a i"

I  t,ri.;

(/;

\  ( H I"'.« QI la t..

/. .. .
/  V /


