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CENTRAL ADMINISTRAT!VE TRIBUNAL
PRINCIPAL BENCH: Ngw DELH|

OA No. 143/98

New Delhi, this the q%ﬁﬁ&day of September,1998

. HON’BLE SHRI T.N. BHAT, MEMBER (J)
HON’BLE SHRI'S.P;BISWAS, MEMBER (A)

In_the matter of-
——-e-Matter of:

Sh. o0.p. Shukra, »
working as Additiona| Legal Advisor,
- in the Department of Legal Affairs,

Ministry of Law ang Justices,
New Delhi .

(By Advocate:_Shri R.Venkatramani With Sh. g.m.
, - Garg ang Ms Neera Gupta)

Versuys
Union of Indiag through;
1. Law Secretary,
. Department of Lega| Affairs
45 Inistry of Law & Justice
New Deihi
2. Joint Secretary (Admn . )

Department of Legal Affairs,
Ministry pf Law & Justice,

....Appiicant,'

New Deihi. ’ ..Respondents

(By Advocate: Shpj P.H. Ramchandani.)

ORDER '
delivered by Hon'ble Shri.S.P.Biswas, Member.(A) : g

App!icant, wWorking presently as Additionai

Legal Adviser - Department of Legai Affairs, is

aggrieved by Annexure P-1 order dated 8.1.1997 by which

his request for ante—dating his pPromotion as

Deputy

.Legal'Advisor (D.L;A., for short) from the date of

Promotijon of his Junior Shri J. L. Minocha .

was rejected. Consequentiy,‘he is Seeking

relief in terms of issuance of direption to'respondents
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to promote him retrospectively to the post of DLA’

w.e.f. 17.12.1881 alongwith Shri Minocha, junior -to

applicant.

2. Appliicant seeks to justify the aforesaid
claim on the basis that on 31.?0.1991 when ~ he had
become eligible for brométfon _to‘the post of DLA,
p?omoting his junior on‘17.12.1991» as- DLA without

considering his - candidature is arbi-trary and

-unreasonable. He would also urge that there were two

vacancies in 1881 and hence the respondents at the time

of considering Shri Minocha fqr promotion to the _post
of DtA should have cohsidered the applicant’s case as
wel!l by holding DPC 'after Octoberu 1881 of in 1892.
That hisl case fo} timely promotion has~beeﬁ prejudiced
since no DPC was held in 1992 right upfo October, 1883,
In the year 1893, thdugh the appl]cant was considered

for promotion against a vacancy of 1981-92, but he was

‘promoted on 13.1@71993, when he was on study leave and
-he could ‘jbin the said post only_ on 2.2.1984, after

.returning from USA. Thus, due to the deliberate delay

and jllegal action of the respondents, the - applicant
has been subjected ‘to ﬁhe loss of seniority for more
than two vyears and ‘his juniors were allowed to
supersede him in promotion to the next higher post of
Additional Legal Advisor. Even otherQ}se, when the DPC
ultimately wés held in 1993—94; he ought to have . been

promoted w.e.f. the same date in 1991-92.
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=3 Applic?nt ‘wéuld further contend that the

action of the respondents is in violation of the
Department of Personnel & Training O.M. No.

14017/82/88 EST.(RR) dated 23.10.1988 read with O.M.

No. AB14017/12/87-Estt(RR) dated 18.3.1888, which

prescribe that if junior officers, who have completed
the prescribed ellglblllty condltlon for promotlon, are
belng considered for higher post, the senior officers
who have not completed the requ;red service, but

completed the probation period, should also be

considered for the higher post.

4, That apart, .applicant claims -to be a
scheduled caste ~Candidéte and the Govt. of India’s
instructions in O.M.  No. 1/1@/74—Estt (SCT) dated

23.12.1974 issued by DOP&T provide the foIIOW|ng while

considering -the casest “*vs of promotlons for SC/STCW%&HN;/ ¥Uwa”

“In promotson by selection to posts within
Group A’ which carry an ultimate salary
of Rs. 5,700/- or less p.m., there is no
reservation. However, SC/ST officers who
are senior enough in the zZone of
consideration for promotion so as to be
within the number of vacancies for which
the select list has to be drawn up, would
be included in that list provided they are
not considered unfit for promotion. Their
position in the select list would,
however, the same as assigned to them by
Departmental Promotion Committee on the
basis of their record of service"

5. -While opposing the claims, the respondents
have submittgd that ;here were four vacancies
pertaining to the year 199@—@1 and theDPC was held in
September, 1991 . The“cut of{Gate fér the purpose of
consideration of candidates for promotion in 19981-92

was 1.10.1890. On this érucial date for considering

promotions the appilicant did not complete the
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eligibility condition of three years’ service in the
%eeder grade, having joinéd as A.L.A. on 30.10.1988,
He had not even completed the probation period on the
said date. On the othér hand, Shrj J.L.Minocha who was
then Assistaqt Legal Adviser W.e.f. 31.8.198# . was
eligible for promot?on ‘as DLA as he had completed more

than three vyears of service as on 1.10.1890. The

applicant was short by -one month as on 1.10.1980 which

-was the c?ucial date for considering eligibility

against the vacanc}es of 1991-92. Respondents sought

Arelaxation of eligibility conditions 'in favour of the

appligant‘ from the Department of Personnel & Training.
After receipt of reply from DOP&T,'respondents did send
a proposal to UPSC suggesting constitution of DPC which
could be held in July, 1893. | Thereafter, the
respondents refe}rgd the recommenaations of the DPC to
the Appointments Cbmmittee of the Cabinet ‘and#btained
their approval for appointment - of the- applicant
aléngwith his juniors‘to }he posts of DLA. HoweVer,
whert the approval of the ACC was recejved the applicant
was out- of the country to U.S.A. on study leave. As
such he could be promoted tonthe post 5f DLA only after
he had returned from the study leavé- and physicall?
available to assume'the charge. The main contention of

the respondents is that on 1.10.1980 [.e. the cecial

date for determining the eligibility for promotion in

the year 1880-91, the applicént*s case could not be

considered for vacancies of 1881-82 recruitment year

.even though his junior, Shri Minocha, was eligible for

consideration for promotion having joined as A.L.A.

w.e.f. 31.8.1887. .
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6. The crucial issue that falls for

‘determination is whether the applicant can Iegifimately

claim promotion - from 17.12.1991 when Shri Minocha, his
jdnior was promoted.

7. The law on the issue of claim for promotion
is now well settled. Right to be considered for

promotion’ according to one's own turn flows from

‘Articles 14 and 16 (1) of the Constitution No

~

employee‘ has a rlght to be promoted but he has: only a

right to be con3|dered for promotlon according to

rules. Chances of pPromotion are not conditions of
- service and a?e defeasible. |f any authority ‘is needed
for thhs‘ proposition, it is availabie in Syed Khalld

Rizvi Vs.UOI 1gg2 Supp (3) SCC 575. While interest to

seniority can be acquired_under relevant ruyles but

there is vested right to seniority or promotion.

8. What is not in dispute is that on Vthe

Crucial~date of consideration i.e. 1.10. 1991 the

.applicant was not due for consnderatlon as he did not

fulf;l the el;glblllty cnlterla.of three years ‘service.
As per provisions. under - Rule 8 of  the relevant
recruitment rules called ;lndian Legal Service Rules™,
i957 it is brovided in sub—seétion (iii) thatcta person
shall not be eligible for promotlon to a duty post of
Grade-1 1| (DLA)unless he has held a duty POst in Grade
-1V for a total period of not less than three- years 3>
This is an essentiaftgﬁgj?gg appllcant did not fulfil

this crlterla when the consnderat;on for promotion took
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place on 1.1®.f991. The réspondents’ éction,thérefore,
cannot %e faulted for not'considerihg the applicant’s

cése'against the vacancies of 1881-Q2.

g. The applicant would - then argue that

completionof period of probation is not a ‘condition

precedent for consideration for promotion. There are
- clear examples (Dr.RaéhubJr Singh and Sh. K.N.
Chathveai) }n whose cases relaxationé were allowed in
terms of two vyears probaiion. fn the case of Dr.

Raghubir Singh, DPC was convened in advance and ACC

clearance was obtained before he had become eligibile.

- He-was promoted as Joint Seéretary;even without waiting

for thé.probatiqn périod té be cdompleted. In the case
of Shri Chaturvedi, even though he did not complete hié
brobatfon of two‘ yuears in\the post of Additional
LegislaihngCounse1 and>yet he was promoted to the post
of Joint Secretary. Thus,the respondents could héve
sought the necessary retaxation well in advance and
éffected the promotion. ;We are unable to accept such
contention;. lf some employees have been offerred some
benefits Qndeservedly one cannot take that as a-matter
of legal right  and dgmand périty in matters of
illegality. The. mere fact that the respondents havé
passed a parficular order in the case of another person.
similariy situated can nevef be the ground for issuing
an ordér in favour of the petitioner on'tﬁe plea of

discrimination.

10. “In the case of‘ChandigaFE Adﬁinistrétion &

Anr. vs. Jagjit Singh & Anr.[ JT 1995 (1) 445] the

Apex Court held that the order .in favoUr of other

~
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peréon might be legal and valid or might not be that

has to be investigated first before it can be directed

" to be valid ih the case of another person. If the

as well.
12. We also do not find any illegality in
adheringto - a$qut off”déte._ Such dates invariably have
'~ to be fixed in all selection matters when the

‘order in favour of the other pérson is found to be

illegal or not warranted it s obvious that such
illegal or unwarranted order cannot be made the basis

for issuing a writ compelling the respondents to repeat

the illegality or pass another unwarranted order. In
the instant case, respondents appeécg‘to have sought
for some relaxation from DOP&T, notwithstanding the

legal position as above.

11. in the background "~ of the aforesaid
positién we are unéble to accept the - épplicant’s
contention that ~ the relaxation should have been
obtained by the respondents as was done in the cése of

Dr. Raghubir Singh and Ors. .and made available to him

respondents are required to scrutinize the documents
made available to them by the contending parties for
the pur;ose of propessing them. In any'case, as per
appliqaﬁt’s own submission he had become due for

promotion for the post of DLA onily on 31.10.1881,

though short by only one month. It is an item of
unavoidable hazards of civil service in our set up.
Even jf there isamarginal delay#, we don’t find any

Cibiased attitude on the part of respondents in causing

that delay -entai-ling prejudice to the applicant.
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13. There is yet another legal issue and that
is with respect -to limitation. _We find that the cause

of action for the applicant arose in the year 1891

- whereas the 0OA has beeh filed in 1988. As per

applicant’s own admission the. first representation

/

itself was made on 2.5.1984. Apbﬂicant has not come
out with 'any;ﬂeasons,~muchless conv;ncing one’s, which
could pursuéde' us to condone such‘delays. Condonation
>of de]éyé is the legal =~ pre-requisite before such

matters could be consideredr(See P.K. Ramchéndaran Vs.

State of Kerala & Anr. [JT 19897 (8) SC 189].

14. In view of the details aforesaid, the 0.A.

fails. on merit as well as on limitation and is
accordingly dismissed. No costs.

(S P-Biswas) - " <(T.N.Bhat) '
Member fA)s B . - ' Member (J)




