- 3
A T - Fo g -~ . R \
(CEFIITE & ot M TR NS S

¢ i

{
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
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0.A.No. 1374/98 A .. Dpate of Decision: (5 .11.1998

All India Association of ..0ss Petitioners
Asstt.: Supdt. (1), NSSO, FOD '

(By Advocate: Sh.A,K,Sikri with Sh. V.K.Rao)

VERSUS

---Secretary, Deptt. of Statistics ..... Respondents

(By Advocate: Sh. K.R.Sachdeva for respondents
By Advocate: Sh. K.L.Bhandula &
Sh. Pradeep Srivastava for interveners)

CORAM

Hon ble Shri T.N.Bhat, Member (J)

- Hon 'ble Shri S.P.Biswas, Member (A)

1. To be referred to: the Reporter or not? }ﬂ7

2. Whether it needs to be circulated to other
Benches of the Tribunal? AT,
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( T. N. BHAT )
Member (J)
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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

OA No. 1374/98

7

" New Delhi, this the é%Z, day of November, 1998

HON'"BLE SHRI T.N. BHAT, MEMBER (J)
- HON'BLE SHRI S.P.BISWAS, MEMBER (A)

In _the matter of:

1.

(2%

All India Association of

Asstt. Supdt. (1), NSSO, FOD,
Deptt. of Statistics,

Ministry of Planning & Programme
Implementation, through 1ts
General Secretary,

16-2-21 0ld Post Office St.
Purnanandampet, Vijaywada (AP).

Shri C.M.Tiwary,

Asstt. Supdt., NSSO, FOD
Ministry of Planning &
Programme_ Impllementation, -

-4/19, Asaf Ali Road,

New Delhi.

(By Advocate: Sh. A.K.Sikri alongwlth

(By Advocate: Sh.

\A¢£/uyfl~

Sh. V.K.Rao)
Vs.

Union of India

.through Secretary

Deptt. of Statistics,
Ministry of Planning &
Programme Implementation,
Sardar Patell Bhavan
Sansad Marg, New Delhi,

Chief Executive Officer,
National Samplle Survey Organ.
Deptt. of Statistics,

Sardar Patel Bhavan,

Sansad Marg,

New Delhi.

The -Director,

National Sample Survey Orgn.
(Field Operation Division)
Pushpa Bhavan, .

New Delhi - 110062.

The Secretary,

Deptt. of Expenditure
Ministry of Finance,
North Block,

New Delhi.

Sh. K.L.Bhandula & Sh.

.sse Applicants

..++ Respondents

K.R. Sachdeva for respondents
Pradeep Srivastava

for two groups of interveners.)
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"ORDER

.-delivered by Hon ble Shri T.N.Bhat, Member (J)

The Vth . Central pay  Commission while
considering the question of revising the pay scalas of the
employees working - 1in the ~ National Sample Survey
Organisatioh (NSSO, for shoft) made the following

recommendations in paras 81.16 and 81.17 of their report:-

“81.16 - There are currently . . 1713
‘'sanctioned posts  of . Assistant
superintendent  (Rs.1608-2668) and 1453
‘sanctioned posts of Investigators
(Rs.1480-2300) in the Field Operation
Division of NSSO. Many representations have
been made to us that these two categories
of -poéts should be merged and given the
scale of Rs.1640-2988 (Pre-revised). The

Department of Statistics, however, is not

< in -favouh of the merger. Having examined
. the gqualifications and duties and
responsibilities of Investigator and

Assistant Superintendnfs we recommend the
upgradation of Investigator and Assistant
Superintendent and | accordingly .the
'replacemeﬁt scales of. R5.1600—2660 and
Rs.1640-296@ - should be given ‘to  the
Investigators and Assistant Superintendénts
respectively. We are also of the opinion
_that there should be direct - graduate
recfuitment in the pay scale of

Rs.1600-2660 (pre-revised). The entrants
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in this scale would move through scales

6f ‘Rs.1640-29080 and Rs.Z2080-3500 in a time

bound manner. v

81.17 ~ - A large number of posts . of Junior
and Senior Statistical Investigators in the
scales df Rs.1400-2300 and 1640-2900 are
spread over different Ministries and
offices of the Government of India. We
observe that some of - these posts are
isolated and the chances of promotions for
the incumbent in such cases are very bleak.

We - recommend ghat all such posts with
statistical functions bé constituted into a
subordinate statistical service and all
recruitment to the feedérfposts in India
S@atistioal Service ‘be centralized and
placed under the. ISS Cadre Controlling
Authority. All posts of Junior Statistical
Investigator in the scale Rs.1400-2300 be
upgraded and given the reblécemnt scala of
Rs.1680-2660. ALl  Junior Statistical
Investigators/Statistical Assistants in the
scale 6f_ Rs.1400-2300 will henceforth be
called S£atistical Investigators Grade-11I.
All posts  of ’ Senior Statistical
Investigators/Assistants at present in the
pay scale of Rs.1640-2900 may be given the
replacement scale .of Rs.2000-3500 and be
called Statistical Investigators Grade-1I.
At a,  level of Statistical Investigator

Grade-II, recruitment may be taken up with
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graduation ‘Tﬁ‘“statistic, as th nimum
. qualification.. The entrants in this saale
-would move through the réplacement scale of
Rs.1640-2900 - and Rs.2@0043§0@ in a time
ﬂbound manner. Post Graduation may be made
the minimum qualification for entry to 50%
of "the post of Statistical Investigator
Grade-I. The entrants to this level will
move through the replacement scale of
: Rs.2375/3750 and the entry scale of ISS

_ Group A in a time bound manner.“

2. It, however, appears thét eveﬁ after
acceptance of the- Commission’s report by the Government
the ordinary -reﬁlaoement scale of Rs.5500-9000 which was
admié%ible to the Assistant Superintendents in NSSO who

are the Applicants herein was not granted to them. They,

 accordingly, filed 0A-647/98 in_this'Tribunal. However,

during the pendency of that OA the aforeseid revised pay
scale was granted to them and when the matter came up for

hearing before the Bench of the Tribunal on 21.7.98 the

. counsel for the respondents in that OA prayed for

‘dismissal of the OA on the ground that the relief sought

for had‘alfeady been grantéd to the applicants therein,
The counsel for the applicants in-that OA, however, stated
that some grievance still remained, in that, the further
upgraded scale of Rs.6500-18,500 hadinot been given to the
Assistént Supefintendents while the same had been given to
other §ategories in  CSO like Senior Statistical
Investigators and Statistical Assistants, etc. But »the
Tribunal held that for claiming ‘}he said relief tﬁe

applicants would have to filéva fresh OA. The counsel for
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the applicants in that OA, therefore, soug permission to
withdraw the O0A. Permission was granted and :the OA was
disposed of  in terms of para 5 of that order by which

liberty was specifioally granted to the applicants in the

-0A to file a fresh OA 1in accordance with law,if so

advised.

"3. This.OA has now been filed by the All India

Association of Assistant Superintendents NSSO in Field

| - Operations Division (FOD, for short) assailing the Office

Memorandum issued by Resp.” No.l1 on 30.6.98 by which Sr.

-Investigators, Sr. Statistical Investigators and

Statistical - Assistants in the Central Statistical

-

Organisation and other participating Ministries have been

given the upgraded scale = of Rs.2000-3500 and the'
replacement scale of Rs.6500-19,5808. This action of the
respondenﬁs is assailed mainly on the ground . that
according to the. recommendations of the Vth Central Pay

Commission the said~upgradatibn could have been done only

. after constitution of Subordinate Statistical Service

which, when constituted, .would give entry to the
applicants and similarly situated persons from the NSSO
into that Service, entitling them also to the benefit ’ of

the higher replacement pay scale of Rs.6508-106,500.

.Acéorﬁing to - the applicants, without constituting the

subordinate statistical service the grant of the upgraded

pay scale of Rs.2000-3500 to Sr. Statistical

Investigators and Others’ is illegal, arbitrary and an

‘outcome of malafide intention ﬁo favour the holders of the

said posts. The applicants are pafticularly aggrieved by
the contents of para 3 of the OM dated 30.6.98 wherein it

. ~
has been men;ioned that according to the observations of

| \M/ e '_
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., . the Implementation Cell constituted by Department of

i

,u€= Expenditure, - Ministry of »Fihahce, ‘the process of

« = constitution of the: subordinate statistical service as

'

well as the centralisation of recruitment to the feeder
-1 ~post in the Department of Statistics as recommended by the
Vth Central Pay Commission is'Iikely to be time consuming,
it would suffice if‘the changes recommended in the mode of
recruitment to the posts in the Field Oper;tion Division
and other statistical‘function posts and .the consequential
5?:,'amendmehts necessary to the relevant recruitment rules are
:3§;formally gooepped. and that once this is done the higher

replaoemént scales for these posts can be extended

retrospectively w.e.f. .1.1.96. The Implementation Cell
j _had further observed that prospectivefintrodﬁbtion of the
higher réplaoement scales recommended for Qariéus posts by
" .the Vth Central Pay Coﬁmiﬁsion would.arise only in thsoe
Ji'cases where restructuring of cadres or redistribution of
poéts is involved. This, accérding to the applicants, is
a totalx\errdnebus interpretation giyen‘ . by the
Impleﬁentation Cell and aocepted’by the respondents. It
is Qontendéd by .- the applicants that grant of the higher
y pay scale of Rs.6500-10,500 (pre-revised Rs.2000-35080)
g‘before the constitﬁtion of the subordinate statistical
; $ervice'would amount ‘to upgrading the scale of

Rs.5500-9000 (pre-revised ‘Rs.1640-2900) which was never

envisaged in the recommendations of the Pay Commission,

4. On 4.8.98 when this matter came up for the
first time for hearing on admission we heard the learned
counsel for the applicants at length and directed issuance

i of notice to respoﬁdents on admission. A short‘hoticé was

also directed to be issued on the question of interim

]
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y : relief returnable on ~18.8..98 and till tha € as an
, ' “interim measJ}g, the respondents were direéted to maintain
status quo in Trespect of the replacement scale already
“* granted and we. further stayed _ the operation of  the
u—-impugned'order dated‘ 30.6.98, ip so far as it gave a

51 + higher pay-scale to sr. ‘Investigators etc. The interim

. order continue. .. - Au Uperalion.

5, Two groups of people belonging to the

Categories of employees Qho are_adversely-affected by the
interim order. and’ are also likely to be affected by the
final order that may be eventually passed in this 0A later
 came forth with applications for intervention, These two
. groups of employeeg are represented by S/sh.. K.L.Bhandula

-5and Pradeep Srivastava.,

\
B “

g

6. The official respondents as also the
%interveners have in their respeotive counﬁers filed to the
: - wmain 0A vehemently = opposed the continuance of the interim
:order and havef'iaid much emphasis on the pPoint that paras
:81.16 and 81.17 1ibid separately deal with applicants on
the one hand and the persons belonging to the categories
of Sr. Investigators and Statistical Assistants etc., on
\fhe other and that therefore the applicants have no locus
;téndi to asséil the imﬁugned OM dated 30.6.98. They have
further reliéd upon some Ainstructtons/clarifications
iésued by the Department of Expenditure according to which
tﬁe‘decision was taken to grant higher replacement scales
té the aforesaig categorie§ even without conétituting the
'subqfdinate statis;ical service. Anp attempt has also been

méde to find fault with' the interim order granted by the
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Tribunal on 4.8.987and it has been contended that thé said
interim order is unjustified and should not be allowed to

continue. -- T

1. Since the pléas raised by the parties in
éheir main pleadings are the éame as have been faised by
éhem on the question of interim relief the learned counsel
for both the parties agreed that this oA may be disposed
of at the adm1531on stage itself. They accordingly made
thelr submissions on the merits-of .the case as also on the
unestion of interim relief. we accordlngly propose to

dlspose of the 0A itself at the admission stage.

f8.v During thé course of their arguments the
‘1éarned counsel for the offlclal respondents as also those
renresenting the two sets of 1nterveners argued quite
emphatically that para 81.17 of the vth Central pPay
Coﬁmission Report  would pot cover the  Assistant
Superintendents in NS8O of FOD as para 81.16 specifically
covers them. ' However, it is not disputed that at present
peéple belonging to the NSSO in the FOD are also 1noluded
in?the feeder cadre  for promotion to  the 1Indian
Stétistical Service (Iss, in short). Much emphasis has
beeh laid by the respondents on the eligibility list
issued On certain occasions in the past by the respondents
glv1ng the names of the persons found eligible for
consideratlon to be promoted to Grade IV of the ISS, It
has been argued that only Suderintendents, and hot
Assistant SUperintendents, are included\ in ﬂthe feeder
cadher while making this -contention the respondents and

theiinterveners seem to forget that at the relevant time

the AssiStant Superintendents ‘were only in the grade of
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Rs.1600-2668 and now by»opération of the recommendations

contained in para 81.16 they have been upgraded to the

scale of Rs.1640-2900. - - . | .

3. It is true that Senior Statistical
Investigators/Assiétants were already working in the grade
of Rs.1640-2900. and were, therefore, included in - the
feeder cadre for being considered for promotion to the
lowest scale in ISS. Since admitte@ly the Assistant

Superintendents' have also now been giving upgraded scale

of Rs.1640-2900;  they had a reasonable expectation of

being inéluded in the feeder cadre as and when the
recruitment rules would be appropriately amended as
recommended in-para 81.17. That being so the contention
of the respoﬁdents that the applicants have no case 1n
this OA has to be rejected. It is on this ground that the
learned cdunsei for the respondents had vehemently
'disputed the correctness of the interim order passed by
us. As aiready mentioned, the coﬁtentiqn of the
respondents that the applicants who belong to the category
of Assistént Superintendents could never expect to be
included in the feeder cadre for promo;ion to the Grade IV

of ISS does not appear to be correct.

10. It is in the above background that the
question as to whether amendﬁent/framing of the
recruitment rules for constituting Subordinate Statistical
Service was a pre—conditidn beforé the upgraded pay scale
of Rs.2000-3500 could be given\io the Senior Investigators
and otpers assumes importance. In this regard, the
applicahts have relied upon the Ministry of Einancé;

Notification GSR 569 (E) dated 30.9.97. This notification

t}/yw/ |
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contains the statutory rules calleq the Central Civil

. Services (revised pay) - éules 1997wé;thave been framed

- under Article =389 read with Clause (gj/ﬁf Article 148 of
the Constitution of India. These rules have been issued
in the name of_ the President of India. In para ‘¢ of
these rﬁles it is specifically mentioned that those casas
where conditions.suoh as changes in recruitment rules etc.

have been prescribed by the Pay-Commission it will be
necessary for the Ministries to decide upon such issues
and agree to the measures suggested by the Pay Commission’
before applying. these rules w.é.ft . 1.96. These rules
further make a mention of the fact that it is implicit in
the recommendations of the Pay Commission that such scales
necessarily have to take -prospeétive effect ahd the -

concerned posts - -will be governed by the ordinary

replacement scales until then.

1. It appeérs'that the concernd department,
namely, the Deﬁartment of Statistics in the Ministry of
Planning and Programme Implementation had also issued an
Office Memorandum on 14.10.97 (Annexure D to- MA-1791/98)'

in which it was stated as follows:-

"As stated above, at present the
statistioalf function posts in the scale of
pay of Rs.1640—2§00 (Group "B") which have
no direct line of promotion alone have been
recognised as feeder posts for the purpose
of promotion to Grade IV (JTS) of ISS. The
replacement scale accepted by the

Government, based on the Vth Pay

}fbfﬁvﬁf:;///////
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Commission’s recommendations, in respect of

. the scale 6f payvi.e. | Rs.1640-2900 - is

Rs,5500~9000:£?

“In view of the positiop stated above, the
Ministry of Agriculture, Ministry’ of
Finance etc. are réqﬁested to ensure that
the upgradaiion ~of . scales of pay
reébmmended‘ by thé "Fifth Central Pay
Qomhission in.' respect of Group 'C° and

Group ‘B° statistical function posts

"(inoludihg’ those which are  presently

/ ’ .
recognised as feeder posts fqr promotion to

Gradé IV - of+ ISS and other statistical‘

-function bost3~which may form part of the

Subordinate Statistical_~Serviqe) are not
allowéd until the Government has taken a
decision on the recommendation of the Pay
Commission ~for creation of a Subordinate
Statistical’ Service;<‘ Pendind a suitable
decision on the Pay -Commission’s
recommendation regarding ‘creation of a
Subordinate Statistical Service, the

holders of the Group 'C° and Group B’

-Statistical~ function posts (referred to

above) ére given the .replacement scales
with reference to their existing scales of
pay (i.e. the ones és accepted by the
Governmént on the basis of the 4th Pay

Commission’s recommeridations).®

by

;r'/;""




was issued

T 12 ]

"It may be noted that if any Minis% etc.

a)Lows the upgraded replacement scale (i.e.'

Rs.6506—10500)~ in respect of statistical
function Aposts. which are in the scale of
pay of Rs.1640-2800 (pre-revised) and which
have .- been recognjseed’as‘feeder posts . for
proﬁotion to Grade 1V of ISS, thege posts,
in priﬁciple, will stand de-recognised for
the ‘purpose of promotion to Grade 1V of ISS
on account of their being }n the scale of
pay Rs.6500-10500 (revised) higher than the

scale of pay of Rs.5500-8000."

12. Another Office Memorandum (Annexure
N

by the same Debartmenf, namely, .the Depart

-~

R-4)

ment

of Statjsf{os'on 23;10.97 in which the mattérs referred to

in paras 8

1.17, 81.15 and 81.16 were discussed and it

was

stated .that unf{l and unless {He Subordinate Statistical

Service is
upgraded p

the catego

‘as  recomme

constituted some anomalies would arise if

the

ay scale of Rs.6500—10500 is granted\to some of

ries of posts performing statistical funct

nded in para 81.17 of the Vth Pay Commissi

ions

on's

report. The anomalies likely to arise/were enumerated in.

Para 6 of

Statistics

view, the

accepted b

this O.M.

13. . This ‘view -taken by the Departmnt

of

extracted hereinabove is, in our considered

correct interpretation of the 5th

y all concerned. It, however, appears that

Pay

“Commission’s Report on the subject and ought to have been

the

Implementation Cell fn the Ministry of Finance, Department

of Expenditure by their communicatiqn on the subject dated

t\“kfﬁi

-

L

e

e
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4.5.98 (copy at Annexure R-5 to the counter r the

official respondents) took a contrary view. 1In para 3 of

this communication . the Implemehtation Cell expressed the

'view that the Constitution of’the Subordinate Statistical

Service had not been specifically prescribed as a

_¢ondition precedent for the grant bf higher replaceement

scales- of pay for "the posts of Senior . Statistical
Ihvéstigators/Assistants and analogous posts in the
various Ministries and Departments. Again, the reason

given was that the process of conétitution of the

-Subordinate ,.Statistical ' Service as well as the

centralisationr of recruitment to the féeder posts in the

Department of ,Statisticé as recommended -\by the Pay

-Commission -.was 1likely to be time coasuming. It was

accordingly suggestéd that the chanbes recommended in the
mode of recruitment to the posts in the Field Operations
Divisién énd other statistical fUnctioﬁ'posts and the
consequential  amendments necéssary to the relevant

recruitment rules may be formally accepted with the

- approval of the competent authority by the departments

—-concerned which, significantly, included the Department of

NSSO_and'the Départmehtf‘of Statistics as also the other
participating Ministries/Departmnts. This 'communicatidn
was in reply to the OM dated 23.10.97 ibid issued by the
Department of - Statistics, Ministry - of Planning and

Programme Implementation.

4. The learned counsel for the applicants has

been at great pains- to emphasise that the Debartmnt of

Expenditure .+ could not Abv the afofesaid \executive

order/letter amend or alter the statutory rules issued

under Article 309 of the Constitution. It may be recallad

"

-

s
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: that the statutory ruleslwere the Central Civ}l ervices

(revised qui' Rules 1997 13§&ed vide notification dated
30.9.97 and, -as- alfeady indicated, in‘those-rulgs there
was a"specifio mention of the fact that before applyihg
the upgraded scales of pay in cases where the condition

had been put by the Vth Central Pay Commission relating to

i change in recruitment rules, restructuring of cadres,
Ve

redistribution of posts etc. the higher replacement

. scales could be given only after the said conditions had

been fulfilled. We are in agreement_with the contention .
of - the learned -counsel’ for_ phe applicant that without
constitutind the Subondinate - Statistical Service the
higher replécement séales could not be given to the Senior
Statisticél-"Investigators and others. ‘It is  now
well—settled that mere ‘'statutory instructions cannot have

th effect of altering  or. . aMending the main statutory

~rules. - Statutory . instructions can :be issued only to

supplement and not to alter the main rules.

15, It has}also been Vehemently conteﬁded by
fhe learn?d‘ -counsel for the respohdents  that the
Courts/Tribunals?~ should  not interfere with the
recommendations of expert bodies like the Pay Cohmission.
The correctness of this proposition cannot be disputed but
in the instant case -the applicants are not disputing the
recommendations of the Vth Pay Commission but are only
aggriéved by the wrong 1nterprétation “given by the
respondents énd- the_consequent acfion taken.by them in
granting higher pay scales to some posts without
imblehenting the recommendations of fhe Vth Pay Commission
for constitutiﬁg 'Subordiﬁatee étatistical Service before

granting the»higﬁer pay scales.

-
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‘ 16.  In view of all that has been held and
discussed above, weé: find much merit in this OA. The
contentions raised by the respondents, as indicated above,
are baséd upon an . erroneous interpretation of the
fecommendafions of the Vth Central Pay Commission and are
contfar&‘to the 6;ovisions of the Statutory rules, nameiy,
the Central Civil Services (Revised Pay) Rules, 1987.

17- . in the result, we allow the OA and hereby
* ’ : - \ . ¢
quash the impugned Off.ice Memoréndum dated 30.6.98 so far
as. it relates to giving higher 'repfacement scale of

' Rs.6500=10, 500 to.Senior Investigators/Senior Statistical

p .
Investigators and others. we further direct the

7

respondents to consider expeditiously the .question of

constituting the Subordinate Statistical Service as a
pre=condition - for granting the said highér pay.scale and
till the conStitutjon of thai' Service to give to the
Sengdr Investigatqrsg Senior Statiéticaj Investigato;s and
\gthers the normal replacement scale reco%mehded by the Pay
' Commiséion. As far as practicable, a decision on the
- question shall be taken within three months.ffom the date

a copy of this order is received by the'respondents.

18.° The OA ‘is disposed of in terms of the

above order, leaving the parties to bear their own costs.

T

( sig,s+swﬁs”7’)7 S ( T.N. BHAT )
Member <(A) ~ ' Member (J)




