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central aorinistrath/e tribunal principal bench

O.AJgQ 11339/98

Weu Delhi: this the day bf

HON •9LE W'R.S.R^AOIGE, VICE CHAlRnAN(A),

HON'BLE MR.KULMP SlNGH,l*lEflBER (3)

1. A*P* Chop re, C/o 30, Surya Nlketan, \Aka3 Marg v
EXtn, Dal hi-92.

2. V*K» Raizada,

3. R.N.Kaisal

C/o Indian Railway uel fare o rganisation,
Railway Complex, Shivaji Bridge, Behind
Central Market, New Dalhl-110Q01,

• •••••• Applicants*

(In person)

Verstia

thion of India through

1« Secretary to
Qo vt, of India,
Ministry of Finance, (Daptt. of Expenditure),
N eu D9l hi«

2. Secretary to the Qovt* of India,
Ministry of Personnel,
Public -Grievances 4 Pension
(Oqatti^of Pension 4 Pensioners' yalfare).

%  New ®lhi* "

3*- Secretary, Rail way Bo ard,
Ministry of f^ilwaysi^
N ew Del hi ̂

4» Financial Ooromi ssioner.
Railway Board 4 EX-Officio

Secretary to the Qovt. of India,,
ew Delhi Re^ondenta§

(By Ad«)cate: Shrl H.K.G^gwani )

ORDER

HON «BLE MR.S.R.aOIPC. \/ICF CHaI RM bN ( q)

Applicants who retired on sqDerannuatioh
from Indian Railways between 1 6,"9,^93 and 3l^^3;^95

seeks a direction to respondents to issue orders
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to raise the ro aximun limit of gratuity to Js.S.B lakhs

from 16.9. 93*

2^ Their case is that on 27. 9,-93 Qairt. had

sanctioned interim relief of te.lOO/- p.m. to all

Qavt. servants u.e.ff 16.9.93 (flpnexure-Wl).
Subsequently it was decided wide orders dated
19.10.93 (^naxore-VIl)that 20^ of basic pay tPuld

be treated as 0.A., which would count as anolunents

for the purpose of DCRG. These instructions which
were circulated by Railway ministry vide their

5  order da ted 25.11 .'93 (flpnexure-yiH) were given
effect to retrospectively w. e.f. 16.9.93.

/pplic^ts contend that although 20^ of basic

pay was to be treated as 0.-A.- and counted v^s-

eroolunents towards gratuity w. e.f. 16,5.93^there

was no corresponding increase in the OCRG ceiling

of lhi'1 lakh« subsequffitly in Duly, 1995 Govt." decided

that OA would be linked with the All India ODnattter

Price Index 120.66 and those who reti red/died on d r

after 1.4.95 f^d were drawing basic pay above

R3.6OOO/- p.m. uould be entitled to OA ® 63^ of basic

pay subject to a maximum of te.4380/- . liiile

issuing these orders Govt.^ also raised the OCRG

ceiling from lakh to ibi^2.5 lakh w.e.f.^ 1f4f95,

although the orders themselves were issued on 14.7.%.

^plicants contend that when OA rates of 16.'9.93 were

being treated as pay for purposes of gratitdty, the

maximun limit of gratuity stould have also been

raised from 16.9.^93, Thus the orders of 14^'7.95

should ha \s been given retrospective effect to^ not

from 1.4.95 but from 16.9.93 itself*'
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з, (^plicants further contend that meanuhile
in the background of the 5th Pay ODmmission's
recommendation3, the DCRG ceiling has been further
raised even further f rom lakhs to Rs.3.5 lakhs
и.e.f. 1.1.96. They therefo re p ray that the DCRG
celling be raised to Rs.S.Blakhs u.e.f. 16.9.93,
as otheruise tlrose who retired betueeh 16.9,93
and 3lf3.^95/1,1,'"=96 such as themselves would lose
heavily which is unfair, mequitable and discriminatory.

4, Ftespondeits in their reply challenge the

OA. They state that the order dated 14.7.95 extending
the benefits to Central Govt.' employees uho retired

on or after 1.^4.95 inter alia raising the DCRG

Ceiling from fe,^1 lakh to Rs.2,-^5 1 akhs, and then further
revising it to te,'3.5,lakhs w.e.f* 1.1.96, vide
order dated 27.10.97, were issued on the basis of

the 5th Pay Commission's recomm ei dation s contained

in its interim report and its final report uhich

uas accepted by GDI. It is submitted that the Pay

Commission had itself stipulated the cut off date

of 1.4.95 and uhile it had in para 1 33.88 of its

report recommended for removal of ceiling on all. -

kinds of gratuities, Go vt. accepted the recommendations

to the axteit of raising the ceiling from R3,'2i5 lakhs

to R5I3I5 lakhs u.e.f. 1.-1,96 . Respondents aver that
a cut off date has to be fixed as and uhen any scheme

is framed for persons who are to si-^erannuata

stp)erannuated, and due to various constrahts it is

not possible to ex teni the same benefits to one and all'^'

irrespective of the dates of superannuation. Respondents

further assart that it is the prepogative of Qovt.'^

to accept fully or partly any or all the recomm dations
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of the Pay ODmmission. y&rious rulings ha\/e also

been referred to by respondents in their r^ly#

5, /i^plicants ha\/e filed written argunents

by way of rejoinder*^ Their basic contention is that

I6i^9, 93 is the crucial date and anybody in service

on this date was given relief in (a) enhancement

of ©nolunents either by way of interim relief

(for those retiring prior to 1.1,96) or increase

in pay scales and (b) increase in pension, Houeverf

in matters of gratuity employees who retired floni

16,9,93 to 3I , 3, 95 forraed one class ( to which

applicants belonged )and for this class 20^ of basic-pay

was treated as OA for purpose of gratuity and this

class of people did get higher amount of gratuity,

but within this very class there was a sub-class

of people who were denied this benefit of 20^^ bade

pay being con si de red Tor gratuity because they uere

hit by the OCRG ceiling of fê llakh^^ It is asserted

that such a situation did not arise for these who

retired on and from Ts^4,^95 onwards as the maximum

limit uas also raised, ^plicants in their uritt.:»i

arguments, while summarising the ratio of the rulings

relied iponby respondents in their reply urge that

those rulings themsel ves lay cfawn that courts can

interfere where Govt, decisions are arbitrary,
capricious, malafide, contrary to statutory rights
or results in discrimination, and state that in

the case of those who retired betweeni 6,9, 93 and

31 ,3,95/1 ,1 . 96 the non-raising of the OCRG ceiling
to Rs.3,5 lakh has been patently discrim in ato ry
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6, Ub ha\/a heard applicant Shri Chopra

who argued in person and Shri H,K, Gang wan i For

respon dents'ii jja have gi v/an the matter our careful

con si de ration

As submitted by respondents in their

reply, the Han'ble Si^reraa Court in UDI Us. p,N»

Manon & Ors. (1994)27 aTC 515, uherein their

earlier judgment in D. S.Nakra's case was also a

subject of consideration , has observed inter alia

^  "tiiiene ve r the Go vt. o^r an authority,
uhi ch can be held to be a State uitSidn

the meaning of Article 12 of the

Dun stitution, frames a scheme for persons
uho have sLpe rannuated from service,

due to many constraints it is not

always possible to extend the same

benefits to one and all, irrespective
of the dates of SLp erannuation. As

such any revised benefit?, if implsnenvted
with the cut-off-date, which can be

held to be reasonable and rationale in

light of Article 14 of the Constitution

^  ̂ need not be held to be invalid.

lioenavar a revision takes place,
a cut-off-date becomes imperative, because
the benefit has to be allowed within the
financial resources available with the
Go vt;^

It is submitted that the law is
fairly well settled that the choice of
a date cannot always be dubbed as arbitrary
even if no particular reason is forthcoming

for the choice unless it is shown to be
capricious or whimsical in the circumstances,"

it is caear that applicants can
succaed In tha 0 only ir thay can establish that

the data 1.4.95 yhen tha OCRG cell in g uas raised from
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Rs.l lakh to fe.2,5 lakh,and 1.^1,'96 uhan it uas raised

frctn R3»^2«5 lakh to Rso'S.Slakh uas capricious or

uhimsical.' The cbte 1.4.95 uas the cut off date

suggested by the 5th Pay ODmmiseion themselves,

and corre^onds tb- the start of financial year^

uhitb 1,'^1;''95 is the date from uhich the various

recommendations of the 5th Pay Oemmission uere

made applicable by QOl and corresponds uith the

start of the neu year.- The 5th Pay 03mmission uas

an extremely high level body presided over by

a retired Judge of the Hon'bl e Si^ rem e Oaurt."l

Clearly there fore the dates 1,'4«'95 and cannot

be said to have been selected capriciously or

uhimsically.

9. A, similar con tro very arose in regard to

on dated 1 4,'7,95 uhereby OA limited to an All India

CP I 1201.66 as on 1.7,93 uas treated as OA fdf'^ the

purpose of reckoning emolunents for grant of reti pal

benefits under CCS(Pension) Rules in the case of

^  Central Go ytj employees uho retired or died on
or after 1.4^^95, in regard to uhich Da No. 962/CH/95

Na-ender Singh Kohli & Ors. Vs. UDI & 0 rs. an d

other Gas •,© re filed in CAT , Chandigarh Bench. All

those Gas ijere dismissed by common order dated

25,7 . 97, In that order it uas held that policy decisri^

taken by Govt. sho ul d no t be interferred uith,unless

the same uas shoun to be cspricious, ra alafide, or

contrary to any gtatQftJiy rights, an d a date chos^

on the basis of the recommendation of a Pay Qsmmission

could not be said to stfffgr' from such infirmities.
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Interference uo ul d be warranted only in cases where

they had been denied certain benefits which had be^

extended to persons falling wi t hih: ,t h ei rr ca t ego r/

(dnphasis sImplied)j that is those who retired

between 1,7,93 and 1,4,95 , but as that was not the

case, the claim of being subject to hostile

discrimination failed# In this connection, it was

also noted that Go vt, while taking a policy decision

could not disregard the totality of the surroinding

l" circunstances, including the availability of financial
reso urces,

Ths wisdom of determining the cut off date

as I;'4, 95 for payment of enhanced gratuity was

specifically impugned in Da No, 2 630/96 sh ri G. S, Chaman

Vs. LDI & Ors, which after hearing both sides was

likewise di^osed of by CAT PB by its order dated

12,9,97 without granting the relief prayed for.

yst another case bearing Oa No,1196/98

Shri a,K, Kanji Lai Vs, UOI & Ors,, the applicants'

^  prayer for extension of the benefits of the 5th Pay
ODmmission to persons like him who retired before

1.1, 96 wgs rej ected by CaT PB o rder dated 2 9, 6, 98 on
the ground inter alia that for the implementation of

any decision of the Pay Oammission soma cut off date was

necessary, and if applicants' prayer was accepted,

there was nothing to stop others who had retired'

before appli cant s^ from advancing similar claim leading
to a flou of litigation,

ha ue not shoun us any materials
to establish that the afo ranentloned o rders have

been stayed, modified or set aside. In our vdeu
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the reasoning a^pteg in th^ i, ^pji^pj,
^ e racta and oirousstancss of the present case, and o

ordinate Division Bench aro bound by tham. e

13.

( KULoip SINGH )
i^etiberCd)

/ug/

0 A t he re To re is Hi am <ore 13 dienissed. No oosts^^
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