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CENTRAL ADMINISTRATIVE TRIBUNAL:PRINCIPAL BENCH

'  ■ ^

0.A.No.1276/98

New Delhi, this the 'day of November, 1 998

HOM'BLE M!R.W.SAHU,PiiEMBER(A)

Mr.Tej Kishan Kaul,
S/o Shri Kashi Nath Kaul,
R/o H.No.66, Munirika,
New Delhi. Applicant

(By Advocate: Shri G.D.Gupta)

Versus

1 . Union of India,
through Secretary,"
Ministry of Textiles,
Udhyog Bhawan,
Rafi Marg.New Delhi.

2. Development Commissioner(Handicrafts),
West Block No.7,R.K.Puram,
New Delhi-1 10066.

Additional Development
Commissioner(Handicrafts),

Office of Development Commissioner(Handicrafts),
West Block No.7,R.K.Puram,
New Delhi-1 1 006.6.

Deputy Director(Administration & Committee),
Office of Development Commissioner(Handicrafts),
West Block No.7,R.K.Puram,

New Delhi-1 1006 6. , Respondents;

(By Advocate: Shri K.R.Sachdeva)

ORDER

HON'BLE PilR.N.SAIH!y.lWEPIIBER(A)

Prayer in this O.A. is to quash and set

aside order no. 6/1 0/95-Admri. I dated 18.5.98 passed by

respondent no.4 wherein the applicant has been

transferred from Northern Region office,Delhi ; to

Gwalior. The admitted facts are contianed in the

representation . of the applicant. His grievance against

the transfer is as under:-

"(i) That his wife is physically
handicapped and is suffering from
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tumour. She was operated twice
but could not recover and was not
cured. She requires continuous
treatment in some cities.

(ii) His wife is employed in State Bank
of India in the Central Region.
He was posted in the Central
Region from Northern Region in
1993 when he was posted in M&SEC,
Almora. -In the process of getting
herself transferred from Northern
Region to Central Region she had
to forego her seniority of
thirteen years as there was no
post available of her rank in
Almora or near Almora. In the
meantime he was transferred to
North East in 1994, so her whole
exercise was wasted. Now she
cannot be transferred back to
Northern Region.

(iii) Under the Service Conduct Rules
any employee putting two years of
'service in North Eastern Region,
is to be posted at a pldce of
choice an'd transfer ■ order is to be
issued in public interest."

2. It is further pointed out that after his
(

posting as Junior Field Officer at Sopore on 5. 1 .76, the
\

applicant had been transferred 13 times. The 14th

transfer was to Delhi after several representations.

The applicant pleaded that he had not been able to live

a peaceful family life because of the frequent

transfers. He pointed out that the Department of

Personnel in the revised 0:M. dated 12.6.97 referred to

recommendations of the Fifth Central Pay Commission.

The relevant paragraph of instructions is extrao'ted

hereunder:- .

"The Government, after considering
the matter, has decided to accept
this recommendation of the Fifth
Central Pay Commission,
Accordingly, it is reiterated that
all Ministries/Departments should
strictly adhere to the guidelines
laid ■ down in OM
No.' 2 8 0 3 4 / 7 / 8 6 - E s 11. (A ) da ted
•3.4;86 • while deciding on the
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requests ■ for posting of husband
and wife at the same station and
should ensure that such posting is
invariably done, especially till
their children are 10 yp:.?:>r<; of
^9^—If-,£Qs,ts._^_t__ihe apDr-'opr i ate
i.g.vtl_,.e_;^is^^^ orqanisation af
-the.—.sa.me._. station and" i'
administrative problems

..result

no

are

as
expected to

consequence."

transfer of the applicant is stated to be
a deliberate harassment. Ld. counsel for applicant

referring to the observations in the counter affidavit
about the corruption charges against the applicant,
relied on the following decisions:-

(i) Jindal's case - ATR 1986 (1) 304.

He referred to paras 23 and 24 of

this- case.

(li) He secondly relied on the decision

of the Full' Bench in Kamlesh

Irivedils_cas^ - 1988(7) ATC 253.

unilateral findings about

applicant s alleged corruption (paras 7 and 8 of the
counter) without giving him an opportunity of being
heard, the order of transfer,based on those findings.is
vitiated. Other cases relied by Shri Gupta ar<
under;-

■e as

ATC-326 - Devender Math
MalLvs.^.. of India g,

yie transfer in contemplation of
departmental enquiry held punitive
and hence bad. (parab 9 and 10).

(11) f1990) _ 13 ATC 532 - Um....Sha!niker
—yPlOQ of India a Othp>rs.
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\- The transfer ' held punitive and
I  . hence bad, as the enquiry was not

held.
i

5. The principle laid down in the above cases is
1

-  that a transfer "cannot be a mode of punishment for a

misconduct. A transfer made on the ground of alleged

1  corruption charge of misconduct is a stigma and cannot

be sustained.

i  ' • .
t  ̂

:  6. , The Full Bench laid down the following

I' propositions in Kamlesh Trivedi 's case:-

V
(i) K.K.Jindal's case is not an

authority for the . proposition
that when complaints are received
and the exigency of service
requires a transfer , to be
made, inquiry must necessarily be
held into the complaint before
transfer is ordered. "

(ii) Jindal's case did not also hold

that if a transfer is made on

receipt of a complaint^ it would
necessarily be deemed to be
punitive in nature.

(iii) There is no question of double
jeopardy if a transfer is-ordered
after holding, an employee guilty;

'  of misconduct. The . competent
authority can certainly order-
transfer even if after' a
-disciplinary inquiry, ■ the
official is punished.

(iv.) Transfer is an incidence "of

service and the instructions afe
■  mere guidelines. As long as the

authorities are satisfied that
transfer is in public interest,
mere violation of guidelines is
immaterial.

(v) Transfer may be on administrative
grounds and one of the ground
could be the allegations
themselves."
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K  • ' s,,I K,R.Saohdev.,ld.oounsel.for respondents
^  +-ho rase of Roshaji

nassed by me m the case u.relied on an order passea uy.

Lal^s.

,e"ferred to tnefollcwlnfl observations made-by .e.

5=s:£r:s##.r.;!
malpractice.. There my enough

'  ' where there_ would ^ut in
'  . • • evidence to the Public

an organisation^ li , rests on

^  ̂ /h The guidelines of . the'Q tranferred. T^ arnht exist to keep.
Home toaether but those
husband and wif® ^ogeth.
guidelines cannot be not

'  Those guidelines cannotjustifiable. wfy of o decision to
come in the w y public
transfer ^he mLrest of the
interest end^^ tne ^
Organisation.

■  3, He- also- relied upon S.K.Parmar's case
■  - • . 1QQR (?) CAT 371 and the

■  r reported In AISLJ, July issue - 1598 (2)
following decisions:--

\^, (i) 1997 (3)

iimion of India

(11) J.T. 1989 (3) SC 131 - Iffll
vs. _

A  transfer should not be Interfered with
lass there are strong" and pressing grounds rendering

d of violation of

9.

un

the transfer order illegal on groun

statutory rules or malafide.

espondents

nave examined the files submitted by the
There ■ Is a letter addressed by the

.  Director to his Deputy dated 2,.7.98. He stated that
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the organisation received a number of
,  .nurriDer of complaints

^t. rne appiioant .ao iootingafter Oiiii Haat and be
was the authorised sinn.r x '

person, f nominating craftpersons from northern region office As th
"OS misutilislno hi, ■ ' ePOlioant

" -signment, the Director withdrewthe applicant's power for' sianinn
signing any letter for

soonsoring craft bersons for Dim Haat - n ■
th^, \ ^itli Haat. It was stafedthe applicant sponsored craft
„  K • . persons from theKashmir Valley, settleH

'  ̂ t-t^tieu now in DAihi
OA.. extraneous
<^ons i dora 11 on<j > t-u r^.

Visit th t ' '"'®Cfound on a personalt that some craft persons were sltting m Dim Haat
-houtthe Official Permission of .gionai Director
:Z : ---0- wereWithdrawn bv tho j_

Po-Plointserred to. were addressed to the Seoretaryyby a number
Or persons on ] 5 go * ,i .b.98. Accordingly a deri<;ifhn
f-o, 1. ^ y y <a aecision was takento transfer him to Gwalior. '

f-
\ - e. " ."ir;""" "*

complaint of 00 :"t of corruption exists and n S ■
irregularities are noticed it h ' certain... becomes a sacred duty forthe competent authoriti>

immediately to the
situation. it i<. =. • y lo the
an or • functioning ' ofan organisation if specifir^ i '

Of corrupt- n -P^gPleritles or complaintscorruption brought to the notice, are not lool a ■
and remedied The r a ' • « "ot looked intouxwu. I he remedy can ho ■ . ■

®n inquiry t-rar.<- -1=^,
^ing the oonoerned official f , '^  orricial funotus offioio t,
controlling authority is free to a - Theto adopt any other method.
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12. . .
,  -L have quoted the nm w s •

■  Personnel .5ove. r,e ■ "
Ps'-sonnel are certainly "i® Ministry of

ot-'er departments of l»®^®Mented by.
"^i> Of the Govt - of T rj-

situation warrants a radir.i
of th treatment, it isof the respondents to . expected

-1::: ^
f'®®® instructions. . r.s
sonsiderably. she lost k . ®nftered
o  ' seniority in fhorganisation in whloh shoon she served befor,ts t,
islhl but the transfer fro 'o

^rer from Delhi an;=.irs
uprooting the family ' yn

"'xxy. The question ,

" t-i® oiroumstances of th
Ml ^n©CQOp fKy-»

not have thought of - he respondents could
•  "®®t and putting ' him ®®Plloant . from oiln
-IM Itself and h " -®t Inand how does it heir, ts .
'nansfer ,a person from ' nPsPondents to

■ from one place to anntt,
'^®lr organisation. yy

"ind that the courts t® necessary to bear , it,
.  °urts cannot dictate to m

authority as td whose , ■ ' ®omoetent

"• "•"......,:. :::r .r::;
Supreme Court in the ' '^on'ble

-".' Phe case of sf^f-
•  Dhatt .r

-JOLc - AIR 1993 ^

portion of the order is extra 't a R®levant®«raoted hereunder = -

employers ■t"'' thewhere and at what® ®-
time a public cpb '^P'lnt of
transferred from isposting.", jf., Uninr. S tiresent
S-L. Abbas the Co.the authority sho ^^^t
'J^rid the guideiinr.he "Government on th^^^^u*^
but the said nniw i - subject
®°»l=®r ipof not
employee a leoso 1 ^ovtw.

in
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N.P.Thomas 'the transfer is

upheld even though it is
against the policy of the
Government posting the husband
and wife in the same station'.

^  Iri ■ N.K.Singh v. Union of
. India the Court held that 'the

only realistic approach is to
leave it . to the wisdom of the

hierarchical authorities to

take a decision on transfer
because - they have to consider
several factors including
suitability of the person for
a  particular post and
exigencies of administration."

-13. Thus the courts cannot direct why the

applicant could not be accommodated in Delhi and why he

was transferred when persons senior to him are still

working in Delhi. The courts cannot bind the hands of
.  ' I

the administrative authorities particularly when it is a
\

case of checking or controlling complaints of abuse of

office. The courts should endeavour to assist or

support any effort of the competent authority whereby

transferring an official exposed ' t9 allegations of

misconduct and ■ irregularities, it tries to protect the

image and improve the efficiency of the Organisation.

While in any other situation, this .court oould have

compelled the authorities to consider the alternatives

in order to 'implement the categorical instructions of

the Ministry of Personnel for keeping wife and husband
•  I

together in an equivalent post, yet in a case of alleged

corruption which was found to be not entirely baseless

by, the competent authority and which called for more

inquiry, such general guidelines cannot hinder a

decision to transfer the applicant from the sensitive

post 'of Dilli Haat.

t



As observed above, it is net for the courts
to say as to where and in what post the offioial should
be posted. 1 a. satisfied after ,oln, through the

.  records that, the transfer was not made either as a
colourable exercise of power or as an arbitrary exerclsb
of power. Repeated' complaints were considered by the
competent authority. The authority was satisfied that
continuing the applicant .in the seat would not be m
public interest. i am therefore of the considered view
that the transfer was ordered In the p.ubllo Interest and
tn the exigency of service, on administrative grounds

1 5. The O.A. is dismissed. (\Jo costs,

16. Int^etim stay orders are hereby vacated.

/dinesh/

( W. Sahu )
Member(A)


