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CENTRAL'ADHINISTRATIVE TRIBUNAL, PRINCIPAL BERCH
. ’ NEY DELHI : _

O.A. No.1230 of 1998  decided on2.8.10.1998.

Name of Applicant : D.S.Rana ‘ A \\

By Advocate : Shri B.B.Raval
Versus ”
Name of respondent/s Union of india & another

By Advocate : Shri R.V.Sinha

Corum:

Hon ble HMr. N. Sahu, Member (Admnv)

1. To be referred to the reporter - Yes /b

2. Whether to be circulated to the -Y S/NO‘
other Benches of the Tribunal. '

q?*‘\..&w ML‘L___..__——-»—”-» .o

_ (N. Sahu)
Hembér (Admnv)

—~—

- fa e




&

9

CENTRAL AOMINISTRATIVE TRIBUNAL, PRINCIPAL BERCH
Original Application No. 1230 of 1998.
New Delhi, this the 2$f¥ day of October, 1998 \5}’
Hon ble Mr. N. Sahu, Member (Admnv)

D.S.Rana, S/o Shri S.S.Rana, aged about
54 years, Resident of @r. No.667, Sector
8, Rama Krishna Puram, New Delhi-110022
and employed as Assistant Central
Intelligence Officer Grade II (General)
in the Intelligence.Bureau, Ministry of
Home Affairs, Government of India, New
Delhi. —APPLICANT

(By Advocate Shri B.B.Raval)
Versus

1. Union of India through the Secretary,
Ministry of Home Affairs, Government
of India, Nor th Block, New
‘Delhi-110001.

2. The Director, Intelligence Bureau,
Ministry of. Home Affairs, Government
of India, Nor th Block, New
Delhi-110001 : : —~RESPONDERNTS

(By Advocate Shri R.V.Sinha)

~

"By Mr. N.Sahu, Member (Admnv)

The applicant impugns the order of transfer
dated 2.12f1997 posting him from Intelligence Bureau
(in short "IB") Headquarters Delhi to  Jaipur. He
represented to the authorities stéting that he 1lost
his son of. 19 vyears, 3 years back as a result of
which his wife has been suffering from mental
depression and he has also an old mother of 80 years.
He mentioned in his representation that during 29
years of his service in IB, he:remained posted out of
Deihi for about 17 years and part of ihis was spent
in diffioultl areas 1like Leh in Ladhdhak and other

border areas of Gharwal District. He further stated

" - that he has to vacate the Government accommodation in




S

%)”

-

[
2 =

the event of his transfer to  Jaipur. His

repkesentation‘ wés, faVounablyA,recommended by his
superior officers, yet the representation was
rejected. It is necessary to mention that soon after
his trgns%er order the respondents considered his
first representation and allowed him to continue at
Delhi up to 31.3.1998. After the rejection of his
second repfesentation " the applioaﬁt is before me on
the'ground that he has beén singled out by way of a
punitive transfer fo Jéipur because he had filed

another 0O.A. before this Court for not giving him

promotion in due time. - It is stated that 1in the

‘impugned order of 136 transfe?s most of the officers

~

were retained and adjusted 1in their places of

posting before transfer and with regard to the few
others who have been sent out, it was  at their

request. Only in the épplicant’s case he had been

transferred to Jaibur. It would be necessary to

. mention at‘ this stage the contention of Shri Raval,

learned counsel for the applicant that 40 officers of
the rank of the applicant aFe still retained in

Delhi.

Z. . The next ground taken by the applicant 1is

that this _order has not been 1issued in public

interest or public exigencies. For this purposé shri
RaQal has drawn my attention to the impugned \order
Annexure—A-2. This order recited in the preamble
that Junior Iﬁtelligence Officers GradQ—I of IB "are
promoted to the grade - of. Assistant ‘ Central

Intelligence Officer Grade II (General) (in short.

“ACTIO Gr.II") in an officiating capacity”. He stated
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that the words  "public interest” do not  find any

-zMention in the  said order. He has Cited g

Constitution Bench decision of the Hon ble Supreme

to the efféqt that nothing can be added ‘or
substituted or read iﬂto in a public brder and ' that
the words used ip that order shall pe read in their
natural meaning. He states . that since public
interest was not mentioned in the order of‘ transfer
it cannot be implied., He, therefore, says phat the
impugnedAorder was not issued in public interest and,
thereforey is bad in law. His ‘second point is that
Qhén the hierarchy of superiors were satisfied with
his performance and  recommended cancellation in
public interest: the competent authority should not
have rejected the Fépresentation. He is C;nsidered
to be an efficient worker. He next stated that the

/s
applicant g neither the senior most nor the Junior

most in terms of length of “service at Delhi. His

transfer was Clearly motivated énd‘violafed Articles

14 and 16  of the Constitution of India. A. decision

of. Calohtta Bench of the Tribunal in the case of

N.Ctggrman Vs. Union of India and others, (1989)11
ATC. 250 has also been Cited wherein it was held that

mere assertion that the impugned action Qas taken for

administrative reasons was not sufficiént and cogent

' reasons should be given,

3. It is next contended that the transfer’ was
malafide angd for this;purpose the applicant relied

hpon the decision of the Hon "ble Supreme Court in the
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‘case of Unpion of India and others vs. H.thigxanig.

ot 2.8,

‘9?1989) 3 SCC 445, It is stated that the transferr

order might 1look innocdous but a deep probe would

show that it is resorted to as "sweet revenge to

promoted along with the applicant and retained. at
belhi has got such a profile of service at hard and
difficult areas on the borders and, therefore, there
was no Justification to  single out tne applicant.

The learned counsel’ for the appligant ‘cited the

“decision of the Hon"ble- Supreme Court in the case of

Arvind Dattatraza Dhande vs. State of Maharashtara
(1997) 6 scc 169 wherein their Lordships‘quashed the
order of transfer on,tﬁe ground of malafide. He has
also cited g decisian 6f Bangalore Bench of this
Tribunal in “the case of QLKL§QQ§£Q§ Vs, Union~ of
India aagﬁ_gggg£§, .(1891) 15 Avc I wherein also the

transfer order was set aside °n  the ground of

malafide.

4, Finally, it was submitted that in reply to g
Parliament question, the concerned Minister stated
that hormally transfers in -IB are made in. public

interest depending on administrative exigencies and

special grounds made out ‘explaining peréonal
difficultias are considered, Though there is po
special policy of transfer, Compassionate ground

adduced by the affected persons_are duly consider ad,
The learned counsel for the applicant - cited the
decision of Hon "ble Supreme Court in the case of

= e MAS 5 L -

Qirectormpf Schopl Education Madras and others Vs,
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0.Karuppa Thevan and another, (1994) 28 ATC 99 to the

Y

‘effect the applicant has three school going children

~and transfer disturbs their education,

. 5. Opposing the stand taken by the applicant’s
counsel, Shri R.V.Sinha, learned counsel for the
reépondénts vehemently argued that there is no merit
in any of the contentions. Hig first point was that
this was a transfer On promotion to a higher rank and
his promotion was to take effect from the date he
takes over as ACIO Gr.II at SIB Jaipur. .The second

'most important point made was that it was ' wholly
improper on. the part of the applicant tq accuse’
reshondent no.2 of bias or malafide. He pointed out
that- the transfer orders were formulated by g special
commlttee of three senior offlcers of the rank of
Deputy Directors or DIG of Police, who took into
account the requirements. of each of the persons
affected in the impugnéd order béfore making his
placement. This aQerment has not been denied by the -
applicant. Respondert NO.Z the Director had simply
‘approved the recommendations and formulation of this
Board. There was NO question of personal vendetta or
maliceh"It i1s next pointed out that the‘ applicant
did enjoy a stay of 12 years in Delhi from May, 1986
and he was aliowed -a period of more than 3 months

~_when he first requested for extension. Thereafter on
a further request for allowing him to take over as
ACIO Gr.II (G) at IR Headquarters, New Delhi his case '
was again sympathetioally con31dered and he was.
allowed to avall his promotlon at IB Headquarters and

his transfer was kept in abeyance i1l 7.4.1998,
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Thereafter the applicant sought an audience with the

‘Director, 1p for ‘éancellation which was orally

rejected- on the same day. Meanwhile the applicant
Proceeded op leave with effect from 16.6.1998 ¢
12.7.1998 apg’ filed this oa to prolong his stay at
'Delhi. The Aleahned Counsel sta'ted that there js an
all India liability‘for.transfer. He was one of the
136 officers in  the impugned order. Ssuch transfer

fannot be the Subject matter of Judicial review

6. Shri  Sinha Cited the decision of Union of
India vs. M.P.Thores, AIR 1495 SC 1605 wherein it
- was helg that the employees holdihgiéransferable post
have no vested right to remain jnp oéiginal Ccircle if

they are transfenred Oon promotion. .He has also Cited

the famous decision of Shilpi Bose (Mrs) & others vs.

State of Bihar _and ot s, (]991) 1? ATC 935, The
learned coundel referred to the decision of Aloke

Nath Eitra Vs, Ugion‘gﬁ§1ngla-and others,/(1991) 17
ATC 786 wherein it Qas held that mere omission to
mention in the transfer order that the transfer was
fof administrative reasons would not warrant judicial

A

~interferenoe.

7. With regard to the applicant g claim of
service in difficult areas, it jg Stated by the
lear ned Counsel for the Feéspondents that out of his
17 years of service the_applicént Was posted at |ep
for a Period of less than 3 Years and for fhe

remaining Period of 14 years from June 1977 to Apri)
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1986 he was pPosted in his home State in the region of

’?UP hills to which he belongs. Shri Sinha stated that

asfew officers might have stayed in Delhi moré than
the applicant; howeverf' retaining lan officer or
transferrihg him odt is entirely 8 ‘matter to be
decided not by the applicant nor by avbouft but by
the concerned competent authority in the
administr@tiVe interest, The rejection of his
request was g conscious and considered decision.
_Inétead of waiting for this rejection the appiicant

sensed the> mood of the competent authority and

pProceeded on leave,

8. In hié rejoinder the applicant has- stated
that\out of 136 persons transferred on promotion, 42
persons have .been  retained at the IB  Headquarters
itself and it is'stated that these Persons have been
in Delhg for about 15 years and have not gone out of
Delhi even once; whereas the applicant had difficult
tenure posting‘ in places like Almora, Joshimath Check
Post, Nainital etc. 71t is further sfated that there
are number of officers from the General duty cédre
Iike -him .who cﬁn do the~sahe job and he is not a
specialist. There was no need to pick him up  ip -
Particular for transfer. | |

9. I  have caréfuily considered the submissions

made by both the counsel.’ According to the

Pronouncement of the Hon ble Supreme Court in the

Case of Shilpi Bose (supra) there is no scope  for
judicial review in a case of a transfer of &

Government employee unless the order is vitiated by

-
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malafide dr violation Qf mandatory statutory rules.
Even though the transfer order may be in violation of
executive %ngtructions it cannot be interfered with.

I have the authority for this proposition in gg;gg of
India and others Vvs. S.L.Abbas, (1993) 25 ATC 844,
In the case before me, there was an indirect attempt
to attribute malafide to the Director, IB, respondent
no. 2, who allegedly asked the applicant to wi£hdraw
the OA. There was eo nomine ~~no'mention of the
Director’ s name. I am satisfied the ground of
maiafide is tétally unsubstantiated. In the first
place, respondent no.Z.went by the recommendations of
a bommittee of fhfee senior officers who héd examined
the suitability ‘of each officer to be posted to a
particular plade. No malafide can be attributed to
this acti;n. Secondly, ﬁwo extensions were given to
the applicant and he was also allowed to assume
charge of his promoted post in Delhi. Thirdly, ’the
Director himself gave an audience who heard him
personally but he rejected the request. This
attitude of .the feépondents/speak of consideration
arnid concession rather than malafide. There is no
material whatsoever to attribute malafide to this

transfer. The claim of the applicant that he spent

in difficult area is belied by the fact that he spenf

_in his home State Garhwal region. He only spent less

than three vyears in Leh whicﬁ can justly be called a
hard posting but that was way_back during the early
part of his career. The 'decision of the Hon ble
Supreme Court in the case of O.Karuppa Thevan (supra)
on mid academic transfer would not apply because the

applicént was retained till the end of the academic

N
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vyear. He intended to continue at Delhi and did not

- Jarrange to shift his children to Jaipur thch is a
.very developed metfopolis with all educational
faoiiities available, The Constitution Bench

decision of the Hon ble Supreme Couft in the case of

Mohinder Singh gi1] (subra) quoted by the learned

counsel for the applicant ‘is not applicable to the

facts of the _Present case andg is of ﬁo_assistance to

the applicant, There 1is a presumption of\ legality

and validity of all state action. Mere absence of

words “"public interest” woﬁld not makg the  impugned

@ order of transfer ag one not issued in public
interest, Such public interest. ig tok?ead into ;nd
impliéd in  that -order. Transfer is an incident of

- service ahd' the épplicant'having stayed fo? 12 years

in Delhi should have NO grievance if he is sent  out

to Jaipur op Promotion. with regard to his ground

that others having longer.gstay in Delhi are pot
disturbed,/ one has to see that the respondents are a
.sensitive organisation, They are entrusted with the

‘ﬂ A charge‘and “job of dealing with éertain highly

sensitive angd exclusively difficult matters relating
to the integrity of thé State, Doiitical activities
that disturb public order and peace; ténd act as the
eéyes and ears of the GOverhmeht in respect of .
internal security, There is po . nheed for the

competent ~authority to justify why g Person has been

has been retained.” | The _Court cannot usurp the

functions of the administrator in this regard. I ap
satisfied that the entire exercise has.béen made in

an objective manner by a committee specially set up
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for this purposé/ which has eéxamined the case of each

-officer and recommended his posting_according to his

suitability. The Court cannot sit in judgment in
thiswfegard; I am satisfied that there is no
malafide involved ‘and that the impugned transfer
order has not violated any rule or guideline. There
is no arbitrary exercise of power. There is no
colourable exercise of power. A transfer issued by a
competen@ authority does nhot violate.ény legal rights
of an employee, Even if a transfer order is passed
in violation of the ,executive instructiong.‘ the

Courts should not interfere with thé order of

transfer as laid down in - the case of Shilpi

Bose(supra).

10. - In the result, the Original Application is

dismissed. The interim order stands vacated. 1In the

facts and Circumstances of the Case, there is no

=

order as to costs.

(N. Sahu)
Rember (Admnv)
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