him to report for duty there

gave! in writing | latest
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Central Administrative Tribunal | ?::
‘ Pr1n01pa1 Bench

0.A. 1225798

New'Delhi,fhis the 8 th day of October, 1998

' Hon'ble Smt. Lakshm1 Swamlnathan Member(J).

Hon'ble Shri K. Muthukumar Member(A)
Subhash Chandra
‘S/0 Shri Sat Pal Singh, '
. R/0o No. /288, ‘M’ Block,
~ Raj Nagar,
Ghazxabad Applicant,
By Advocate Shri H.K. Gupta.
Versus
1. Union of India, through
Dlrector IB (MHA)
’ North Block New Delhi.
2. DG, CRPF, Blook No. 1,
' CGO Complex Lodhi Road, -
New Delhi, . c. Respondents,

‘By. Advocate Shri.N.K. Aggarwal.

ORDER

Hon'ble Smt, Lakshmi,Swaminathan

athan, Member(J),

‘The applicant isg aggrieved by the order passed
by Respondent,; dated 10.6.1998 repatriatrng him to hisg
parent department i.e. DG, CRPF, Headquarters and directing

R v
~.

‘2. The applicant

joined Respondent |
Intell1gence Bureau

i.e.

as Seourlty A351stant (Constable) on

deputat1on from Respondent 2 i.e. DG, CRPF New Delhi
29.1.199¢, He was promoted as Junlor Intelllgenoe

Officer
Respondent 1 w.e.f.

(JI0 II) by 25.7.1995, According to
him, his work has been very satisfactory and Reepondent 1 had

ice asked his willingness for permanent absorptlon\which he

being on 19.3.1998. The applicant,

on -
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a

for stay of the - impugned order on. © 23.6.1998 which was

therefore, ¢laims that he had reasonable €xpectation that he
would be absorbed ip I.B. when the impugned repatriation

order was served on him,

3. The applicant hasg assailed the impugned
order on 8 number of grounds, He has Submitted that the
impugned repatrietion' smacks of vengeance and mala flde
intention on the. part of Respondent 1 as according to hin it
relates to anp incident which occurred between 10.10.1993 and
10.6:1998 which he hag Narrated in the 0.4, He states that
he had alread) tendered his eXplanation and regrets for the
incident with one Shri Nand ’ Lal, Security Assistant. He-has.
referred to the earlier‘_correspondence of Respondent 1
recommending him Suitable for absorption and, therefore, he
submits that there wag no reason why he should not be
absorbed by them, He has submttted that while on deputation
he has‘been promoted a8 JIO-I1 by Respondent 1 w.e.f.
25:7:1995- In the circumstances, he has stated that transfer
whether onp deputation or otherW1se from JI0-11 to the lower
post of<Constable without complylng with the Provisions of

Artiole 311(2) " g against the law. He hasg also stated that

durlmghls deputatlon with Respondent 1, his Junlors have been

bromoted by Respondent 2 - CRPF without ' cons1der1ng h1m As

he has got promotion in IB, he has not made any
Feépresentation against hjg non-promotion in his barent
department . In the circumstances, he has prayed that g

‘

direction may be' given that he should be absorbed with

Respondent 1. Learned counsel for the appllcant had prayed
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- 4. Shri H.K. Gupta, learned counsel fof the
applicant and Shri N.K. Aggarwal, learned counsel for the

respondents, have been heard.

5. The main issue in this case is whether the
applicant who was on deputation from Respondent 2 to

Respondent 1 as Security Assispant (Constable) since
29.1.1990 has a right‘ to claim absofption with them. The
applicant has submitted that 'he ‘gés _twice given his
willingness for permanent absorption in Inéelligenoe Bureau

(IB) in the prescribed proforma but has been served the

impugned letter dated 10.6.1998 relieving him from IB " and

répatriating him with effect from the same date to his parent

department i.e. CRPF Headquarters, New Delhi.

6. When "~ the ,case came up for hearing on

'9.9.1998, Shri  H.K. Gupta, ‘learned counsel for the

applicaht, had opposed the grant of any further time to the

respondents to ‘file their reply. In the circumstances, we
had heard Shri .N.K. Aggarwal, learned counsel for the
respondents. Both the learned counsel have submitted the

list of cases on which they reiy upon, which‘are'p;aoed on

record.

7. We have ‘carefully considered the
submissions made by the learned counsel for the parties and

the judgements relied upon by them. It is relevant to point

out that along 'with the list of cases submitted on behalf of

\

the applicant, Shri H.K. Gupta, learned counsel, has also
submitted,én 0. M. dated 13.1.1992 issued by the Ministry of
Home Affairs, IB, on the subject of absorption in

non-gazetted executive ranks and the instructions/guideliness
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relating thereto. However, neither this O.M. has been

referred to in the pleadings nor in the submissions made by

the'learned couhsel for the‘applicaht and hence, we do not

consider it necessary to refer to the provisions of the O.M.

1

'deputation
department
especially

deputation

A i

8. It is septled law that a person who is on

does not have a right to'be' absorbed in. that

and can be repatfiated to the parent 'department

as in the present case after the period of
- )

is over. In Ratilal B.’ Soni & Ors. Vs State

of Gujarat and Ors. (1990 (Supp) SCC 243), the Supreme Court

has held as follows: : ?

1

fTbe appellants beinéjon deputation they. oduld
be reverted to tn?ir parent cadre at any time
;nd they do ﬁot get any right to ve absorbed on
the deputation post.\‘We sée no infirmi£y in the

judgment of the High Court and as such we

dismjss the appeal. There shall be no order as
.to costs”. )
9. In -another case, State of Punjab & - Ors.

1

Vs. Inder Singh & Ors. (1997 (8) SCC 372), the Apex Court

after referring . to the judgement in Ratilal B. Soni’s case

(supra) held as‘fﬁllows:

e He - went' on deputation as TCircle

Ihspector in the State Service and was later

' revé}ted back to his.parent cadre at any " time -

and 'he did not get any right to be absorbed on

the deputation post. In Puranjit Singh Vs,

Union Territory of Chandigarh (1994 Supp (3) SCC

_. 3t
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471) it was held that when a deputationist was

repatriatéd, he could not claim bromotions jp

the parent department on. the basis of

"officiation in g higher post in the borrowing

‘organisation”,

"The concept of ”deputation" 18 well}

understood .In service law and has 48 Trecognised

meaning. ‘Deputation” has a different

connotation ip service law and the dictionary

meaning of the word “"deputation” s of no help.

In _ simple’ words “deputation” neans service
. R t
, . Qutside the cadre and outside the parent
/ . ) . " .
department . Deputation is deputing or

transferrinq

an_emplovee to a bost ogutside his

cadre, that is'to sav.‘to another department on

a_ temporary basis. After the €XPiry period of

‘deputation

the emplovee has to come back Lo his

pbarent department to_occupy thg Ssame position

unless ip the meanwhile he has e:

Rules, Whether the transfer

18 outside the
normal field of deployment or not

_the

is decided by

authdrity who controls the Service. or post

from which the employee jg transferred, 'Tﬁere

can be no deputation without the consent of the

. berson so deputed and he would,,therefore, know

his rights anqd Privileges in the 'deputation

The law on deputatiog and repatriation 18

quite settled as We have also seen _in various !

'
. . ‘ \ .
ludgements - which we have referred to above,
Thére js Nno escape for the respondents now to go
’ .

_—
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baclk to

their parent departments and working

there as Constables or Head Cdnstables as the

case mayv be”.

s

(Emphasis added)

10. The aforesaid Judgements of the Supreme
Court have laid down the law on the rights of deputationists.
Applying the principles laid down in these Judgements, we are

unable to hoid that the applicaﬁt has a right for absorption

in I.B, as claimed or that the impugrnied order to repatriate

him to his parent department s illegal. (See also the

judgement of the Supreme Court in State of M.P. Vs, Ashok

Deshmukh (1988 SCC (3) 503).

11. The Judgements. relied upon by the

respondents, referred to above, have also been relijed by the

Tribunal in B.L. Gautam & Ors. Vs. Union of India & Ors,

(0.A. 1253/97 with connected cases), In this case, the

Tribunal‘had held that the -applicants have no right to

c

continue in Army Postal Service (APS) or to be absorbed there

and the applications were aoooraingly dismissed on 19.8.1997.
: Dbl Y

On appeal filed by . the "applicants, theLHigh Court in cCwp

~ . ° .
3434/97 by order dated 26.8.1997 held that there is no ground

made out to entertain the petition for challenging the order

bpassed by the Tribunal, In which it has been held as follows:

“the applicants were merely on deputation from

the Departmpnt of Posts ‘to the APS even .though

they might have been in that position .for a

_gonsiderabLe length of time but have not . been

absorbed in APS. As a deputatjonist, therefore,

yo

4
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made by the applicant are‘géneral

settled law that such

ot proved- as

& do not find

12. The allegations of v

in the present case (8es prappa Us
AIR 1974 5C 555),

-7-

’

'the, applicants have no vested right to continue

in the borrowing department or to be ab§orbed-

there and -so long their lien continues with the

respondents they could be repatriated. (See
\judgeménts of the Supremne CQubt in State of Mp
Vs, Ashok Deshmukh and Ors. (1988 SCC  (3)
503), ‘Rati Lal B. Soni Vg, State of. Gujarat
(ATR 1990 " SC 1132), and the decisjon of the
Delh} High Court in Union of Indja Vs Mathura
Dutt in cws 17721, 1889 and 1895/97 decided
30.5.1997) ", .

on

eéngeance and mala fide
inynature and It is again
allegations are more easily made but

State of Tamil

‘any  substanée in ‘these allegations SO as to

render the impugned repatr1at10n order illegal,

13. In another. recent

Tribunal in Raj Bir Singh vs. Uo1 &'Ors.‘ ¢O. A.

0.4. 746/98),

issue,

deputat1onlst in C.B. 1.

because of the

options and recommending the

cannot

conduct\Q___,ﬁt4———\\\gnd on the basis of

expectation”

Tribunal. This

the Supreme Court,

Y

refuse to absorb him ag they are e

These arguments were not

Judgement or the

985/98 with

which was de01ded in July, 1998 on a similar

the Tribunal has rejected the case of Shri Fauzdar (0aA
746/98) who was '

clalmlng a right for absoyption as a

In this case, it was also urged that

aotion of the respondents in taking the

tase of the applicant, they
stopped by their own
"legitim:te
accepted by the
Judgement has also lvllowed the Judgements of

referred to above as we]] as the Judgement

/
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of phe Deihi High Court in Union of India vg. Mathura Dputt
(CWP 1771/97).  we find that the facts in the present case
are fuily covered and indistinguishable from{the faots of the
cases dealt with by the Supreme Court, Delhi High Court and

the Tribunal,‘referred to above,

14, On the othef hand, we find that the
Judgements reiiéd upon by the applicant, for €Xample, K.H.
Phadnis vs, State of'Maharashtra (AIR 1971 ScC 998) that the
Government has a righf to revert from a temporary post to ‘a
substantivevaSt but the matter has to be réviewed as one of
Substance and aj} the relevant factors to bpe considered)
inoluding whether the order amounts to reduction jnp rank by
way of punishment, is dot directly applicable to the facts jin
the present case, AThe épplioant has also referred to the
Judgement of the Supreme Court in Ratilal B. Sonj’s case
(supra) aﬁd has submitted that thefe are L——f-exceptions to
the law laid down there, by ‘the doctrine of promissory
,estoppel, whether |t amounts to reduction I rank, that the
order is afbitréry and discriminatory and whether the order
'has been passed without givfng an opportunity tg the
applicant. In  the light of the facts and circumstances of
the tase, we are of the considered View that, these
sugmissions have already been dealt with in detai[ﬁ in the
aforesaid Judgementsg .0f the Supreme Cohrt, Delhi High Court
and the Tribunal and rejectedIWhioh afe fully binding on us.
Consequently, the other ctases relied Upon\by the applicant
which ‘are also not directly on the rights of deputationistsg
~for absorption which jg the main issue befqre us, are ﬁot

relevant to the facts of the bPresent case,

2




f
: : i -9~ !
t . . , .
Ve ‘ 15. In the result, we find no merit in this
£ _ ‘ c | |
o application to Justify any interference in the matter. 0.3,
is accordingly dismissed. No order as to costs.
V g . ‘ L\k L/OY(:?’VL/"Q—KG—Q"’
(K. M&thukumar) ' © (Smt. Lakshni Swaminatﬁﬁﬁj///T
Member(A) Member (J)
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