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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

M.A. Mo. 1293 of 1998 and
O.A. Mo, 1181 of 1998

New Delhi this the |k “day of December, 1998

HON BLE MRS. LAKSHMI SWAMINATHAN, MEMBER (J)
HON'BLE MR. K. MUTHUKUMAR, MEMBER (A)

Shrri H.C. Dabral
R/o DGE-~992, Saroijini Nagar, o
New Delhi. CCApplicant

By Advocate Shrl &.0D. Bhandari.

Versus

1, Linion of India through
The Secretary,
Ministry of Commercs,
Udvorg Bhawan,

New Delhi. '
z. The (Chief Controller of Imports &

Exports)/Director General, Foreign Trade,

Ministry of Commerce,

Udyog Rhawarn,

Mew Delhi. ... Respondents

By Advocate Shiri D.S., Mahendru.

Hon hle Mr., K, Muthukumar. Member (A)

Disciplinary proceedings were initiated‘ against
the applicant on the charge that he issued licence for
Rs.44,60,922/~ to a firm and acted in viclation of Import
Policy provisions and thereby did not maintain devotion to
duty and violated Rule 3(1)(ii) of the CCS (Cénducﬁ) Rules,

1964, The above dis ciplinary proceedings were held a

o)

common proceedings and the Articles of Charge and
Imputations included the applicant working as  Assistant

Controller of Exports and Imports as well as two others wha

were functioning as Section Head and Lower Division Clerk

respectively and were subordinates to the applicant. The

above disciplinary enguiry resulted in the impugned order

e
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imposing @ minor penalty on the applicant, of reduction to
'th@ next lower .sfage in the time scale of pay for a period
of three vears without cumulative effect. = Applicant
without making a formal appeal, as provided ’under the
rules, made @& representation to the appellate authority
submitting that 1t was not specified in the order as 1c¢
what exact stage at which the pay had been fixed as a
resylt of this penalty and he had also submitted that
without prejudice to hi§ right to seek any other remedy
would make the request to the appellate authority to make

the penalty .effective from the date of occurrence and

indicating the stage at which his pay had to be fixed as a

consequence  of  this penalty. This was Ffollowed up by
-another detalled representation., Annexure B~1. . The

applicant has referred to these repreésentations as deta

=
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of remedies exhausted in para-8 Of Ehe application with
details of which have been given in para 4.44. In reply to
this, the respondents have stated that the representation
of the applicant Tor gilving retrospective effect to - the
penalty has been considered by the Ministry in consultation

with the DOP&T and representations have been reijected.

2. The applicant has taken seveiral grounds to
challenge the impugned order. The main grounds taken by

him are as follows:-

(i) Since he.has been charged as having violated Rule
1)01i1) of the CCS {(Conduct) Rules, 1964, it is enjoined
in the aforesald rule that he can be proceeded agalnst
under this rule only in respect of incidence/charge of

. lacking in  devotion to duty when he habitually fails to
N
y
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pnerform the task assigned to him énd, therefore, conFendS
that merely on the basis of a solitary incident, as glven
in the statement of imputations, he cannot be charged under
this rule.

IS
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{(11) The said penalty of reduction to next lower st
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for a mefiod of three vears was not in the list of wminor
' N

penalties enumerated under Rule 11 as it then existed. It

was only by an amendment of the rule by Notification issuad

in July, 1990 thét the aforesaid penalty was -introduced

énd, therefore, for the alleged miscdhduct the imposition

of penalty which -was not in existence at that time, was

irregular and void.

{(1ii) The holding of GoOMmon engquiry 1is in violation of
statutory 'prbvisions of natural Justice as in the said
enquiry. the applicant would reguire the other two involwved
in the alleged misconduct to be examined and this was not

possible in a common disciplinary engulry,

(iv) The Inquiry Officers were changed freaquently ard

this had caused prejudice te the applicant.

(v The Inguiry Officer acted in a bilased manner and
proceeded to examine the applicant without recording the

avidence in chief.

{vi) Although the alleged incident of signing the

i » - 2 e ~ g e . - - - -
ﬁudltlonal licence related to 1980, enauiry was initiated
s

v



-~ 1F"

only in 198% and “the proceedings were concluded in  the
vear 1991 and thereafter the impugned order had been passed
in 1997, The inordinate delay in the proceedings itcelf

makes the proceedings liable to be guashed.

(vii) The witnesses examined by‘the prosecution clearly
and unambiguously stated in the enquiry that the appllcant
had enjoved the -reputation of an honest and &fficient
officer and had an unblemished and untarnished 'service
record.  They had also deposed that the responsibility of a
comparison of the licence as per the "'C° sheet approved by
the applicant rests with the dealing hand. Prosecution
witness SW-Z2 also d@spgsed that‘that the portion in the
licence for items not admissible haVing been typed can be a
slip on the part of the officer at the time of signing the
licence which could happen to any human agency and there
was no lack of ordinary prudence or negligence on the part

of the applicant.

{wviii) The applicant was not given the bhehefit of defence
assistant as hé Was appointed earlier as Presenting
Officer. However, on this being cancelled subgeﬁuently, on
his transfer, there was no bar to allow him to bhe the

Detence Assistant, However, he was not  nominated as

Defence Assistant. .

(ix) In the prosecution brief it was admitted that the
irregularity had occurred at the time of gomparison of
licence which was obviously the duty of the dealing

\
1h/assistant and because of the pressure  of  work arid
RY
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additional

charge handled by the applicant, the failure of

the dealing assistant in properly comparing the "C shew b

SOAD

as o oapn

haefore

this was
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that !

procees

chiange
proceedings

necess

Inguir

proved by him with the final licence which was put up

him,

The respondents in thelr

12rae

the same was inadvertently signed by him  and

not @ case of wilful negligence.

counter-~ireply have daenled

was  any irregularity in initiating the common

dings in view of the fact that they were advised by

a3
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Vigillance Commlssioner that there was no nsed to
proceedings Trom common proceadings to separale
as co-accused can be examined as witnesses, 1f

They have also denied any personal bias of the

OFficer agalinst the applicant. It is also

contended

and any

the Ch

consaeqguan
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Officers
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authority

applicant

Inspecting

They have

renort

regulr

Final
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W& s

are nominated by the

1

on  hehalf of the respondents that the Ingulrvy
ief Vigilance Commissioner
nges  of Inquiry officer had been recommanced by

Vigilance Commissioner for various reasons  and

Wy
-

on such ~acommendation, Lhe disciplinar

e

had &pﬁoiﬁted Fnquiry Officer so nominated. The
has  been served with all the documents and the
Officer had appraised the evidence on record.
also explained that gfter the Inauiry Officer s

made avallable, the disciplinary authority was

ed to consult the CVC, UPSC and DOPT before taking a

decicion. In this case

falt that

comnens

@
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disciplinary authority

the penalty advised hy the UPSC  was not

urate with the gravity of charge and, therefore, the

WES
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garller advice

again referred to the UPsC, which relterate

O

The matter was agaln referred to the
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NOPAT as a case of non-—acceptance of advice of UPSC as per

procedure  and Lt was  on this account that the Tinal

impugred order could be issued in Febhruary, 1997. @ The
respondents have averred that although there was delay in

the conclusion of the proceedings due to the Tfact that

ncies had to be consulted, the disciplinary

®

several ag

L

proceedings were conducted according to the procedure
prescribed in  the rules and there had been no denial of
opportunity to the apnlicant or any violation of principles

of natural Jjustice.

&, The learned counsel for the applicant referred to
plethora of Jjudgments in support of his arguments. We

shall deal with them simultaneously when we discuss the

grounds takan by the applicant.

5, The applicant contends that only in a case of
habitual fallure to perform task assigned to him, he should
he deemed tO. be lacking in dewvotion to duty "within the
meaning of clauae (1) of the CCS (Conduct) Rulés, 1964. We
are unahle to sccept thi§ contention. Maintaining devotion
to duty is cast upon every Government servant, Devotion o
«duty can be sald to be lacking when the Government servant
acts in a manner prejudicial to the ‘int@rest of  the
Governmeni either by a single act or series of acts. What
is olarified is thet a Government servant who has to
pertorm & task within a specified time with certailn

standard and efficiency, habitually does not perform so

SOy,

can.b@ sald Lo have not maintained devotion to duty. This
e
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3. 'The appiiéant submits that because of inordinate
delays in the oohduot' of the disoiplinary proceedings
exténding to over 16 vyears, the prooeedings are liable to
bhe .quashed on this ground of delay alone; The learned
éounsel for tﬁe applicant relies on the number of decisions
to support this odntention, namely, Mohanbhai Dungarbhal
Parmar Vs. ' V.B. Zala and Others, 1980 (1) SLR 324
(Gujarat High Court); Mir Ahmed Ali Vs. The state of
Karnkata and Others, 1981 (z) SLR 723 (Karnataka ~High
éourt): AP, Augustine Vs. 'Superintendeﬁt of Post
.Offices, Alwa&e,- 1984 (2) SLR 163 (Kerala High Court):
Bejoy Gopal. Muker jee Vs. U.O.I.- & Another, i989 (9) . ATC
369 and a few other cases. We have seen these Judgments
and'have'oonsidered this matter. It oannoﬁ be sald that
the énqﬁiry was Initiated after a long time lag. It was
initiated in-198% itself relating to'ﬁhe alleged misoénduat
in 1880. Because of wvarious- changes in  the Inquir?
Officers from time to time, as’ adyised by the Chief
Yigilance 'Commissioner( who had to nominate the Coﬁoerned
Inquiry Off%gér from time .to timeA for administrative
.ré&sons, thé' disciplinary proceedings dragged on and could
be concluded only in 1991, Unfortﬁnaﬁely, thereafter 'as
stated by the respoﬁdents, the proceedings required to  bhe
progressed  afTter due conéultation with the Cﬁief Vigilanme
Cohmissioner, UPSC and DOP&T. In this‘caée; we find that
the Qisoiwlinary authority had felt that the penélty
r@gomménded by the UPSC was dispropqrtioﬁate to the alleged
misconduct and, -therefére, \ disagre@ment j with the
,reoommendatiOﬂs. of the UPSC had to be got cleared with the

DOP&T.. ALl these processes, no doubt, could have been .
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expedited but in view of the different agencies involved
and the administrative delays in processing such cases in

eonsultétion with the CVC, it 1s true that the impugned
ordaeir was  lssued very late. ASrthé reasons for delay are
fairly explained in the averments of the respondents {(para
4.36 of the reply), we do not think it will be ampromriate
toa hold that “the disciplinary proceedings  have heen
vitisted on the grounds of delay. The learned counsel
referred to the decision in Union of India & Others Vs. J.
Ahmed, AISLI 1879 SC 308 to contend that the alleged
misconduct of signing the licence would at best amount to
negligence or lack of efficlency and this would not amount

to misconduct., We have seen this decision. The Apex Court

has clearly held as follows:—

"1z, The High Court was of the opinion
that misconduct in the context of disciplinary
proceedings means misbhehaviour involving some
form of guilty mind or mens rea. We  find it
difficult o subgceribe to this view because gross
or nhabitual negligence in performance of duty may
not involve mens rea but may 3till gonstitute
misconduct for disciplinary proceedings”.

{emphasis added)

9, Their Lordships had observed earlier as fTollows:-—

" single act of omlssion or error of
Judgment would ordinarily not constitute
misconduct though 1If such error or omission
results in serious or atrocious consequences, the
same may amount to misconduct as was held by
this Court in P.H. Kalpani VYs. Air France,
Calcutta, 1964 (2) SCR 104.

10, We have pointed out as & result of this
misconduct, the applicant had acted prejudicially against
the interest of  the Government and in gross wviolation of

the Import Policy duly approved by the legislature. This
re X N
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decision is, therefore. not of any help to the applicant,
1. Another ground taken by the applicant is that he
was not glven a efence Assistant whom he had nominated.

plicant had
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There is nothing on record to show th

- ~ 2 o e s 3 1 g
made any Turther request for nominating his Dafence
Assistant =me nominsted by him subseguent to hls txmn Far

and on the cancellation of his appointment as Presentln

€2

Officer. In view of this, plea is not tenable.

f‘u
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12, The other ground taken by the applicant 1s  the

('!'

the licence was signed by him inadwvertently although in

teet  he had passed the orders correctly, It was due

[ 3

to the fallure of the dealing assistant and the Lypist who

.\

had the primary responsibillity  to prepare the licence as

(

r—,

by him correctly. We find that the applicant as

well as his subordinates had been charged 1n these
proceedings Az pointed oul by the respondents, the

applicant has heen charged for viclation of Rule
S013(31) whereas  the other officilals were chargsd for
violation of  Rule 3(1)(1) and FRule 3I013(i1), 1i.e..

mainte

w

nee  of  absolute integrity and devolion o dutvy

+

Wwhich 1< unbecoming of @& Government servant. Therefore,
the respondents  have hesn rather clesar in their minds  on

the extent to which the applicant

=

@S S”Oﬂ>ibl@ For  the
alleged transaction. It cannot he accepted that an officer
authorised to sign an important document like additionsl
licencs amounting to %sn4¢,60y922fw under  the relavant
Import Policy could absolve himself on the plea that in the

draft "C°  sheet he had ordered corresctly but the finsl



< DA

: 5 S N - .y o .
valid licence was signed by him without due caution because

of the failure of his subordinate officlals.

far this that

[
[
fas

have failed in ; does not absolve

his responsibility an  officer duly  au

as

authenticate licence. In wiew of this

contention of the applicant 1s not accepted.

13. The  learnsed counsel, however,

impugned order is basically

reduction  to the

counsel argued that thi

1997 whereas at the time when this

applicant would have superannuated in 2 vy

K8

therefore, argued that the disciplinary a

issued this oirder without proper application

1

have consideren matier. In our view thi

technical mistake, which can be corrected.

’

Cconsider that  on this  ground alone, the

should be In any tase, the

period of 3 vears from 1997 1

nresent decision of  the Government to

retirement upto 60 vears and consequently

oraers bhe enforced by the respondents as

CEN

no practical  diffliculty  in  this regard in
.
circumstances, Further, since the purizhmen

cceumulative affect, at the end of punishment

the retirement of the applicant, his pay woul

y

to its normal

stage but for the punishment

~

fact

the

matter,

argued

Was

af”

impugne o

raduction

enhana

and well

&

only

hat others

prs

applicant of
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Courts and Tribunales do not act as courts ot Lpre

— 29

~
not affect his reatirement benefits also, ITn this view of

the matter, the decision in ¥Y.V. Ramalah Vs. Union of
India per General Managetr, S.C. Rly, Secunderabad &
Others, ATJ 1993 (2) page 424 relied upon by the learnaed

counsel Tor the applicant will not be relevant,

14, On the question of bias of the Ind@iry Officaer
raised by the lesarned counsel for the applicant, we wo not
fihd that, the mlea. of  bias is tenablse as  there 1% 1o
material on  record to establish this plea. The learned
counsel Toi the respondents hss rightly relied on Ex. Head
Constahle Ram Chander and Another, 1996(2} ATJT 544.

. T the conspectus of the above discuszion, we ars
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the considered wview that the grounds taken by Lthe
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applicant are not tenahle. In a dizciplinary engulry  toe

S

a settled law that Tribunals cannob roons. wile Lon 0L Lo
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application Tfalls and 1s accordingly diszmlosed.
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