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Etah postal Division,
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^  ORDER

HDN'BLEBY MR S.L.JAIN. J.M..

The applicant has challenged the order dated

16.4.98, Annexure-A'to CoiEpllat ion No. l by which the

full monthly pens ion-is with-hold our permanent ba sis.



Tho enquiry report dated 26.1.31 and the advice of
i s soug ht - -t o ba qu a s hed

U.p.S. C. dated l6. 3.3S/mth a direction to the resp-on-

dents to pay cyitirc arrears^ of bension and other pen

sionary benefits and cont inuG.d^to pay the same every

month along wit h cost of tho petition,

2. Tho applicant has challenged in Ms ̂^rlior O.A,

No, laB-S/BS. The P'rosidont la 1 order dated 12,3.3 3 and

t ho Central Administrative Tribunal Bench, Allahabad

on 25,3.93 passed tho following orderj-

"WGj there fore, dispose of this application

with the observation t hat t ho appellate authority

may reconsider whether in tho fact^ and circum

stances of the case, lessor punishment may be

imposed on tho applicant. The appellate authority

shall pass final orders in this regard within

a period of 4, months from the date of cotrmuni-

cat ion of this order, Thorce shall be no order

j|p' ■ a s t o CO st s. " ,

3, The respondents filed a Review Application

No, 128 of 1395 in respect of the said order and the

same was disposed of on 1,1.97 modifying earlier direct ior

passed in 0,A.No, 1485/93s

para-5 "We therefore modify our directions

given in paragraph 16 of tho aforesaid order

as follows;-

In the facts and circumstances of the case

tho applicant may file representation to the

president of InfJia for reconsideration of the

penalty imposed on him and if such represGntat Ion

is filed, it may be disposed off in accordance

with law. Review App'ft disposed^ of
accordingly,"



3.

4. Tho aj3plic3nt filed a Civil Gorjtcmpt petition

No. CCA 52/96 in respect of 0. A.No, 1485/93 aga inst

respondent no.l in June 199 6 on account of non compliance;

of tho judgment and order dated 8.3.95 passed by the

Tribunal in 0. A.No. 148 5/9 3. Tho said CCA No. 52/9 6 v^a s

disposed of by tho Tribunal vide order dated 29. 5,97.

5. The applicant submitted reprosentat ion to the

president of India through the Sureri ntendent of post

■Offices, Etawa h postal Division on ,12.2.97. The Hon'blc

president of India reconsidered the representation of

the applicant dated 14.2.97 inoursuance to the modified

direction of tho "tribunal in consultation with Union

public Service Commissioni/: who reiterated their advice

conveyed by letter date^ 19.2.93 and consequently the

president accepted the advice of the U.p.S.C. and had

passed the impugned order dated i6.4,98.

6. On perusal of the- order passed in Roviev.' Application

"4, No. 1^/95. The only liberty given to the applicant was-to
file reprosentat inn to the president of India ffrreconsi-

doration of the penalty imposed on him, and if such

repTGsentatior is filed ' " ' -

:  ---i-j It tnay be disposed of in accordance with law.

I

The applicant te s filed the representation and the

'president of India te s roconsiderod the representation

in consultation with U.P.S.C. and passed tho impugned

order and is s ordered tist having regard to the fact of
¥

the case tho department of posts? order 00.9-14/9 2-71?

dated 12.3.93 will remain unchallenged, Tho earlier

order referred in tho impugned order is full l monthly

pension otherwi so admissible to t he applicant bo withhold

on a permanent ha sis.
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7, Tho applicant has. ctellongod the same impugnod

order on t-ho ground that it is passed in violation of

statutory provisions contained in Rule 9(2A) of COS

t hat (ponslon)Rui es' 1R72, inasmuchas tho SUporintondeni

or post Offices, Etah w-ho has issued tho charge-sheet

had no occcasion to examine the enquiry rq^ort.jtxi the

rep re sent a.Ion of the'applicant and to submit his findngs

on 03 eh charge to t he president to enable him to further

examine tho case in consultation -with U.p.S, C. The

punishment is not at all commensurate with the offence

allegedly committed by the applicant, his previous record

has boon cleaned and nothing adverse about his past

record has boon mentioned, the enquiry report submitted

by tho Enquiry Officer was ntt eligible of compotont

to hold enquiry accord fig to the Departmental Rules.

None has recorded the findings regarding gross misconduct,

negligence on the part of the app licant^ t he fact s

established makes it clear that tho applicant cannot be

hold guilty and Us co-worker Ram Sow?n, .B.D. is rosponsiblt

for the said mislead. The F.I.R. lodged by tho respondent;

a final report a cceptod by the Magist rate and respon

dents did not chsil(r;go t hea ccopta nee of tho final.report

expert' s op in ion In respoct of hand-virit ing. The said

expert was notier examined, the enquiry officer x^a s

prejudiced, the loss caused to the Government va s

recover od,

8. At the out set it is mentioned that this is a

second round of lit 1 gat ion and-. keeping in view the order

passed in Reviev? 4pplic3tion No. l® of 1995 the scope

for deciding this 0. A, is limited one and t bat is the

penalty imposed on the applicafct. The applicant is not

entitled to challenge the ot h@r points in respect of -

initiation of enquiry till a roprcsentation before the
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Hon'bio p rosidont of India in rospGct of t ho fact that

ho not guilty in rospoct of his misdoU'ds.

9., RuIg 9(1) of GCS(pGnsion) Rules 1972 is a s under?-

9(1) The prosidont' reserves to himself t ho right

of vjithholding a pension or gratuity, or both,

Gither in full or in part, or withdravjing a

pension in fu 11 or in part, 'whothor pormanontiy

or for a spGcifiod poriod, and of ordering

. rocovory from, a eon si on or gratuity of the

ij^holo or part of any pecuniary logs caused

totho Govornmont, if, in any dopartmontal or

jud Icial procGGdlngs, the pens ion or is found

guilty of gravG misconduct or nogligGncG

during thGjpGriod of ser^'-ico, including scrYlce

rendGrod Upon ro-omploymont after rotirGment;-
t

provided that the Union public Service

GonmissLon shall be consulted before any

final orders are passed;

provided further that vihero a pert of

p"ension is withheld or withdrawn the amount

of such pensions shall not be reduced below

the amount of rupees three hundred and

seventy five per mensem, "

On perusal of the same it is clear that the pensioner^

is found guilty of grave misconduct or negligence during

the poriod of sorvice, only in that circumstance, the

president reserves him the right of withholding the

pension or gratuity or...:„u both either in full or in part,

10,. V/G te vG carefully perused tho order passed by t ho
WQ of

pros d on t order dated l6.4. 98 and/a re Considered opinion

that the order does not spc^k of the fact of negligence
ga ve- -

o r/m i s co nd u ct. 0
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11. In O.A.No. 196/88 D.H.Vajaj V. Union of India^

docidod on 30.7.93 it has boon hold ttet a condition

procGdcnt fe3ffi>fGGXGrclsii^ga power in RuIg 9(1) of COS

RuIgs is not Gstablishod. In A. I.R. 1030 SO 1923 D.B.Kapco

V. Union of India and others, the Apox Court of the land

has hold that boforo withholding of pension as a measure

of punishment the president is.to record a finding that

the dolinquint officer is guilty of grave misconduct

or negligence. In absence of a finding to the safflS--

effect the ?resident not bo competent to impose

the penalty of withholding any pension or part of it.

12.- Looking to the misaeeds of the applicant the

order imposing oenalty of withholding -Dension dated
/6 - 9'

hereby quasfedd. Liberty is however reserve.^

to take further steps in the trBtter of giving an oppor

tunity of showing cause to the petitioner as expoditiousl;

as possible against the proposed action regarding

imposing of penalty. No order, as to cost.
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