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Moti Ial Shakya (Retg,)

S/o Sh, Kamla Prasad Shakya,
R/0 22 Rajinder prosad Road,
New Delhi- 110001

voeo Applicant

(C/A* shri G.s.Lobana, Adv_.)

1.

Versus |

hion of India through Secrctary,

Department of pPosts

~Ministry of (,omwumcaxlors,
Dak Bmaven, New Delhi-110001.

Ur fon public Service Commission,
t hrough its Secrectary,

Shah]a ran Rcad, Dak Bhavan,

New .Delhi - 110001 '

Superintendent of rost 0ffices,
Etah postal Division,
Etaw ( U.P.)

(B/R shri N, S.Mehta, :Adv.) ‘

/
QRDER

HON'BLE BY MR, S.L.JAIN, J.M..

The applicant has challenged the order dated

16,4, 28, Annexuro-j to Comp_iiat ion No, 1 by which the

full monthly pension-is with-held om permanent asis,

S:_\ -(E)‘\ P



- Bm

The enquiry report dated 26,1.81 and the advice of

is sought-to be quashed
U.P.S.C. dated 16,3,98/with a direction to the rospon.
dents to pay entire arrears of vension 2nd other pen-
sionary benefits snd continued’to pay the same every .

month along with cost of the petition,

2. The applicant s challenged in ki s carlior 0. 4.
No. 128£725. The President ial order datod 12.3.23 and
the Central Administrative Tribunal Bench, Allahabad

on 25.9.23 passed the following orders-

"y, therefore, dispdse of this applicetion
with the obscrvat ion that the appellate authority
my reconsider whether in the facts and eclrcum-
stances of the c@se, lesser puhishment may be
imposed on the applicant. The aprellate authority
shall pass finalvorders in this regard within
a pericd of 4 monthé from the date of communi-
cat ion of this order. There shall be no order

as to costs.

3. The respordents filed 2 Review Applicat ion
No. 128 of 1295 in respect of the said order ard the
same was disposed of on 1.1.37 mod ifying carlier dircectlor

p2ssed in 0.A.No. 1485/93;

para-5 "We @hercfore modify our dircctions

given in paragraph 16 of the aforessid order

ag follows:- | |

In the facts ard circumstances of the case

the apvlicant may file reprasentation to the
President of Ind@ia for reconsiderat ion of the
penalty imposed on him and if such represerntat ion
is £iled, it may—bc disposed off in accordance

with law. Review Application is dispos?djof
gecoriingly." &ACSDA .
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4. The applicant filed a civil Corntempt Pet ition
No.CCA 52/96 in respect of 0.A.No,1485/93 aga inst
respondent nec.1 in June 1396 on account of non compliance
of thé judgment and order dated 8,3.95‘paSSO@ by the
Tribunal in 0. A.No. 1485/23. The said CCA No.52/96 was
disposcd of by the Tribunal yide order dates 29;5,95;
3. Thé applicant submitted rgpresertation to the
~President of Indis through the Surverinterndent of vost
0ffices, Etawah postal Division on 12,2.27, The Hon'hle
president of India reconsidered the representation of
the applicant dsted 14.2.97 innursusnce to the modirfied
direct ion of the "ribural in consultat ion with Union
Publié Servicc Commlssionz_: who reiterated their advice
conveyed by letter dated 19.2.93 and consequantly the
~ President‘acceptedithe advice of the U.p.S.C. and had

passed the impugned order dated 16,4,98.

6. On perusal of the order passed in Review Application
No, 128/95, The only Iiberty given to the applicant was to
file representatinn to the preosident of India férreconsgi-

deration of the pepalty imnosed on_him, and if such

[
representatior is filed “i_.. Lo e T
~ [ .
o7 7T it may be disposed of In accordance with law.

The applicsnt hes filed the reprosentat ion ard the
Praosident of India Ios reconsidered the reprosentat ion

in consultet ion with U.P.S.€. and passed the impugnod
order and s ordered that having regard to the fact of
the case the.éepartment bf post = order no.§-14/92-vp
~dat qd 12.3.93 will-romain unchallenged. Tﬁe earlicr
order referred in the impugned order is full. monthly
pension otherwise admissible to the applicant be withhold

on a permanent hasis,
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7. The applicant has chdllenged the same impugned
order on ‘t‘ho ground that it 1is pa ssod in violation of
statutory provislons contained in Rule 2(24) of CC
tba’c(g’ension)Rulesjp'?& inasmuch as the SUperintenjoﬁt
or post Offices, Etah w-bo- has issued the charge- shoet

kad ro occasion to examine the enquiry roport axd the
representadion of the applicant and to submit his findngs
on each charge to the president to enable him to further
cxamine the case in consultation with U.p.S.C. The
punishment is not at all commensurate with the offenceo
allegedly comnm ittod by the applicant, his prévious record
has beon clcancd and nothing adverse about his past
record has boen mentioned, the enguiry report submitted
by the Mmquiry Officer wis not cligible of compotent

“to hold énquiry accordng to t he Dépar'tmcntal Rules,

None g recorded the findings regardirg gross misconduct,
neogligence on the part of the applicant,the fact fas
 ostablished makes it clear that the applicant cannot be
held guilty and Hs co-vworker Ram Sewaq,B'.D. is respongible
for the s2id mislead. The F.I.R. lodged by the rospordent:
a final report.mg accopted by the Magistrate and respon-
-dents did not clallaenge theacceptance of the final roport
cxpert's opinion in respect of hand-writing. The s2id
expert was necber cxauined, the gnquiry officer ws

prejudiced, the loss caused to the Government wa s

rocovered,

8, At the out sot it is mertiored that this isa
sccond round of litigation and keeping in view the order
p3scad in Reviowlqppllicat ion No.128 of 1235 the scope
for deciding this 0.4, is limited one ard that is the
penalty imposad on the applicaht, The appliecart is not
ent itled to challenge the othér points in respect of -

initist ion of enquiry till a repreéenta tion before the
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Hon' ble president of India in respect of the fact that
he Wa¥k not i -l guilty in respect of his mis3ewds.

9 Rule (1) of CCS(Pension) Rules W72 is as under:-

9(1) The president reserves to himself the right
of withholding a pension or gratuity, or both,
either in full or in part, or withdrawing »

pension in full or in part, whether permanently

whole or part of any pecuniary 1055 oa Ueed

- tothe Government, if, in sny dcopartmental or
judicial proceedings, the pensioner 1g found
guilty of grave misconduct or negligence
during the period of service, Including service
‘rendered’Upon re-ompldymont after retirement;
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Provided that the Union Public Service
comission shall be consulted before aﬁy
final orders are passad:

Provided further that where @ part of
pengion 1s withheld or withdrawn the amount
of such pensions shall not be reduced beloy
the amount of rupees three hundred an3
seventy five per mensem."l

On perusal of tﬁe same it is clear tiat the ponsionery
is fourd guilty of grave miscorduct or regligence during
the périod of service, only in that clircumstance, the
Prosident reserves him the right of withholding tha

pension or gnatuity or..- both either in full or in part.

10,. Wwe lmve carefully perusqg the order passed by the
we of ™ -
Pres dent order dated 16.4.98 ard/arc fonsidered opinion

that the order does not gposk of the fact of negligence

gave : )
or/misconduct, §§EW
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11. In-O.A.No;196/88 D.R.Vajaj V. Union of India
decided4onv30.7.93 1t bas boen held thmt s cordit ion
precedent Bgmgcexcrcisigga power in Rule d(1) of CCS

" Rules is not established, In A.I.R.1990 SC 1923 D.B.Kapoco
v. Union of India and others, the Apex Court of the land
ke s held that beforc withholding of pension as a mezsure
of punishment the president is to record a firding that
the delinguint officpr is guilty of grave misconduct
or negligence, Ié absonece of a finding to the same-
effect -the President cwasi not be competent to impose

the‘pcnalfy of withholding ahy pension or part of it,

12..  Looking to the misaceds of the applicant the

order imposing penalty of withholding vension dated

6-4. I99% ’ N
R is hereby quashdd, Liberty is however ; reservey

to take further steps in the matter of giving an opvor-
‘tunity of showing csusc to the patitioner 2s expeditiousi,
as possible against the rroposed action regarding

imposing of penalty. No order.as to cost,
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