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ORDER

Hon'ble Smt. Lakshmi Swaminathan,)Memben(J}:

On the reqnest of the learned counsel . for the
parties in ' the aforesaid Original Applx(atlons fhe\' were

taken up together for hearing as thev ralse 51m11ar 1ssues and .

.they are accordlnglv belng dlsposcd of b\ th1 commOn brder.

. Leq
X =

2. * Arguments were advanced by Dr. . Gépélibrnman1am
learned Senior Counsel}‘“withﬁé/ShriAﬁ.gfé Pllla\ and S. K.
Sinha in OA 2564/97 ( Dr J.P. Palyia & Ors. Vs. Union of
India and Ors ) in “hxch we have also heard ‘Shr{dﬁBQQinder
Pandita, learned counsell “ho appéars»gn‘akl_gngggAggges for
the respondents. In other cases; lenrned_bnpn§?jié%or the

applicants have submitted that they would adoptjhyhe.lsame

L

arguments as advanced in O.4. 756 /975' ‘1"“ﬂ

IR

3. The applicants’ in 0.4 '2564/97 are aggrieved by
some provisions contained in the appointment letter dated

17.5.1997 récruiting them as Doctors on contract basis. pThev

] ‘l ."4'-

are aggrievéd that the respondents ha\e fdxled to gl\e ihem
the same pay scales of " Junior Medical Off1cersf'KJMQsz and

other benefits like Leave, Provident Fund, Medxcal Attendance

PR

etc. as admissible to other JMOs perform1ng sxmllar dutxes
- ’ : P '~.-=:1‘

-In this appointment lettén “the” appllcanus and other SJmidarl\

situated Doctors in other O.As have been given appointment or
purély contractual bd518~ for a period of one yvear on a
consolidated pay of Rs.6000}¥ péf'moﬁtﬁ » The ;ha\e sngmiéted
that there are no recruiiment rules fof4r;gru1tmcn. oI DDLturS
by Respondent 1 1.e. uoxernment of \”T Ii Tn¢yd ha\e bcen

recruited on their respondxng to an ad\ertxscment gl\en b\ the

recpondcntcf . Dr. Gopalsubramanlam, learned Sr. Counsel has
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' submitted that against the consolidated pay of Rs.6000/- a JMO.
"is entitled to Rs.8000/- pre-Zrevised. “He has submitted that

‘“whétever bénéfits "have been given to similarly situated

Doctors in- Df © (Mrs:): Sangeeta Narang and Others Vs. Delhi

Admxnlstratlon and Ors " "(ATR 1988 (1) CAT 566) should also be

‘granted to ’'the“'applicants. He  has submitted that this

judgement - has Beén approved by the Hon’'ble Supreme Court which

“is not’ dlsputed by the” respondents

4. © " In Para 20 of Dr. Sangeeta Narang's case (supra)

- the Tfibunhl"has observedfthat the terms and conditions laid

down ‘'in the appoxntment letters Lssued to the petitioners atj

"'surelv unfalr, arbitrary and harsh. The:Tribunal -has held
that”éll’the JMOs ‘Grade-II appointed purely on.ad hoc basis
" would be entitled to ‘the same pay scale of  Rs.700-1300 and

‘allowances as also the -same benefits of leave/maternity

leave/increment on completion of one year and other benefits

-

of service conditions as are admiss}ble‘to the JMOs in the pay

“scale of Rs.700-1300. Further, ' -it ~ was directed that

notWithstahding " the break of one of two days' in their service

as' stipulated in their appointment letters, they . shall be

“ déemed to have"centinued in 'service eVeT-since.the' day of

'iéﬁeif:first appointmeﬁtf It Was“furthef'ordered that . till
TA¥iredilar appointments  are made to these posts, - they shall be
icont’inued in ‘service on ad hoc basis. . After the judgement-is
-+ ‘Dr. ! Sangeeta Narang's ‘case (sspra),‘thé'GovernmentJof India,

V-Mihistrv of Health and ‘Family Welfare passed - order dated

2.1F. 19 {8 “(Annexure A-IV). In this order, it has been stated
that all ‘the Medical * Officérs ‘appointed on monthly wage
(contract) basis would be entitled tc thé same pay scale and

allowances and: also the same benefits of ‘leave; -maternity

lieave,'inerement on eompfetion of one vear service and other

s




9

*benefits of service conditions as ~are ‘admissible to the
ﬂeéical Officers appointed on regular basis in the pay scale
ofARs.700;1300, (revised to Rs.2200-4000 w.e.f 1.1.1986) from
the date(é)  of their respective -appointments.  The learned
counsel has "also relied on the.jUQgement.of the Supreme Court
in Dr. Ashok Jain Ys: Union of India and Ors. (1987 Supp.
- SCC 497); He has submitted that a large. number of . vacancies

of Doctors exist which is,pot,disputed;by the respondents and

hence he submits that till regular appointments are made, the

applicants  should  be allowed - to  continue, with the

last-cum-first go principlew-appLicable as. .and when frgsh
~appointments -are made. ﬁe haslsubmitted that in view ofA the
. fact that large number of vagancies of JMOs still exist, the
_continuing threat. of termination "of the services. of the
- applicants is arbirary and. unfair $n£g%r'and, therefore, theiﬂ
. .services should be continued so0 long as regular appointees

have not. joined-

- 5. Shri Rajinder: Pandita, ;learned.-cpunsel,,for the

respondents, has .takenisomg preliminary objections,. He has
. .submitted that having, regard to the provisions of Sec, 19 of

the Administrative Tribunals aAct, 1985, these O0.As are not

. maintainable . as there was no. order against which they could
_have come to the Tribunal. He reJies.gn B. . Paramesbwara Rao
Vs. The Divisional Engineer, Telecommunications, Eluru and
Anr. (CAT ' Full Bench . Judgements;(Voi,LI);E-ZSO)-_and S.S.
Rathore Vs. Union of. India (AI# 1990 SC 10} and submits that
no representations have .been made by the appiicants to the
fespondgnts before filjng ﬂhese applications in the Tribunal.
He relies oﬂ “the «judgempnta of the Tribunal in Dr. Sharda
Dhami ja ‘Vs. Govt.. of,NCTiof Delhi and Anr.(OﬂA 222/792) and

Dr. Archana Dhawan. Vs;‘ Govt. of NCT,MDeihi &  Anr. (04

¥
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“;£‘29@0/97) and” hasljsgbmitt?q that-the apblican§é should have
.., made repnesegtatLbns  to them in tﬁé.firs£ :instgnce before
rushing to the Tribunal.  Another objection is that under
“'Section,52.:pf__ﬁhe:NQI Act, 1991 the suit has to  be againsf
Union;p;:lndjé.‘wﬁiph;is_é necessary party anq, théfefore, the

,_,applibat}onsu_suffer,frominon}jpinderrpf neceséafy party. The

'_.%egpﬁqd!cqpn§qk has also submitted that Dr. = Sangeeta Narang's

.case .(supra). W§§ nbt gbgliqable to the_presenﬁ:caées as that
. Wwas g_case,.of‘dectors 3@ho‘werefappoinped;on_wad. hoc - basis
‘Whefgas thp[prgsent casesyinvolvg{Doqtorsﬁwhpxapgzappointedvon

‘fcontractga11_basié,»apdt pney: have = accepted the terms and

cdnditkoné_ Qf.the,cdntragt,i.ﬁe has submitted that it is Oy

by‘viftué of ~ the interim orders pdssed by the Tribunal - that

7

. ..they ‘have continued the applicants in service although he does-

.., hot deny\that: Government of NCT does require the service of

Doctors to run their hospitals:

b In. reply, Dr. ”ﬂ:Gppalsubramaniam, learned .Sr.

j;#gounsqi, has submittgdfthatJas there was no duty cast on the
....applicants to make representations undqp”any,stgtutory rules,

~: ¢+ .-this cannot be held against them. . He has submitted that the

\;_4,¥cqntrgpt is a .sglf,\ppgqating_ instrument and finally the

,fedationship__ceasesiat“aﬁgiyen‘point of time and,. therefore,'

Pt qo_(upther. order was_nequiqed‘towbe'passed'bylthe respondents

,Qiﬁggaigst>which .,alone . tpey should cohe,but can challenge the
.Hﬁ%uﬁerms7gpd.qppditionsg}gfﬂ the contract which are .. contrary to
lﬁw.:,ﬁe_has _a}sp ~submitted that the basis ofu.the contract
- eq&ered intQ Qy-the respondepts and the applicants should have
an element of fa}rpessé,yhich is. lacking in this case. The

.; learned counsel has submitted that similar benefits as given

to Dr.Sangeeta 'Narang,andiother Doctors as per the Government‘

of India, Ministry of ‘'Health and Family Welfare order dated

L)
6.
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2. 1113988l§hou1d also be ‘given to'the applicants. He has

”submltted‘that " the applicantS‘“”'afe' ﬁcp” asking for
regulaexsatlon " of their.servioes.' He ‘has also pointed out

" that the Union of ‘India who had been earlier ‘included as

réépondehtsf—have been deleted by Tribunal's order dated

— 21.11{1997f;- Lehrned.‘cooneer'contend§_thdt'Respohdent 1 has

givenetﬁe“édVerfisement as well .as embid?ed’the:applicants as

"DOCtors‘on contractual basis and in the c¢ircumstances, the.

Unxon of India ‘was ﬁotﬁé“neoeSSaFy party. He has submitted

that Sect1on 52 of the N T Act, i§91 is not applicable here as

-

”5adm1tted1v ih the preSent ‘case the power to' enter into a

contract has been delegated to the Government of ‘'NCT and there

is{_therefore, no 1nf1rm1t\ ‘on this’ ground also

7. - We ‘have ¢arefully considered th ﬁieéd}hgs and the,

submissions made by~ the learned counsel for the parties]
including the case law.

LT

8. " In the ‘first instaHCE' we ©owill deél with the

prellmlnary objebtions' taken by“the 1earned‘coun§el for the

'Arespondents " The impugned terms ‘and ‘ooﬁditions of the
‘ contract under which“fhe:applicahts have been appointed is for

‘a period of ’ one year ‘although they have been continued even

thereafter. - In the'factS‘and'cirCUmstances of the case, this
itself can - be considered to be the order against which the

applicants have filed the applications seeking certain reliefs

and no further order is required. -Regarding the question of
" lack of representation, hHaving regard to the provisions of
. Section 206 of the Administfatrve Tribdnals"Act;A 1983 which

’providés-that""the Tribunal shall not “ordinarily” admit an

application unless ‘it ‘is satisfied that the ‘applicant had

‘availed of ' all ‘the remedies <available to him vunder the

Yo

i)
. N
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relevant service rules as to redressal of grievances, and the I

-fact that there are . no statutory rules 'abblicable to thefi

the yiew'that-‘this is notvsufficient to hold that the cases
are'ﬁot meihtainabie?‘ 'Theee_:objeetiqns. are, therefore,

“Tejected.”

TR Ct U e o
'9."?;'“ #Thef?next prelxmlnary obJectxoq<non joinder of the

Unlon of Ind1a ?aé;lneeeséaryu,party ?é also rejected as the
ﬁef:gt}gyapce;offi?ﬁef;apbi}oahtéi ie confinedzto the terms and
"ffgﬁﬁqi@ibne ‘bflﬁhéhcgﬁtragirehtereu into between them andythe
Gevernment of NCT - Respondent 1. The ‘respbndents have
'adm1ttedly app01nted the applxcants as docters in pursuance of

/

Ctfeir ‘advertisement on contractual basxs, ‘where some of the

“:ﬁerﬁs'andneohditioﬁet have been timpugned.;.”wln the
eireuﬁEtaneeé,i;tﬁé 'prouieione of Sec 52 of NCT uAé{,ﬂ 1991:
ldéélfhétwith ‘contracts entered into for and on beualf of. the

“Union 6f India® would not be  applicable to the facts and

"“5ccff6umsténcé§:eofﬁthe b?égéﬁt O.As;::Tﬁerefore;vth;eTgbjection

““t£hat Uhion of"Indiéfisbgﬁneeessary.partf in tbese eases, is -

* also rejected. .

10. A On merits, the main ground takeﬁ:by Shri Rajinder
Pandita, learned counsel is that the Judgement in Dr.

+:Sangeeta Narang's case (eupra)' is. not appllcable to the

~

'"Vbre§5dt'set"bf'iapplicetiohs,' as fhe"appllcants_ ha\e been

- appointed on’ contractual basis whereés Dr.v'Sehgeeta Narang

~" fuhad been appointed ‘on ad hoc basis. We are again not
'iimpfésséa by'13thié'yhréuméhf”“eonsideriﬁg . the facts and

““circumstances of the"ebpofntﬁehts. It is not the caSeﬁefrthe
respondents that they do not require ‘large number ofA dcctoers

’

-

present cases for filing appeal or representatlon, we are of
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to’ provide’ necessary medical services to the public in the
hospitals run By them. In Dr. Sangeeta Narang’s case

(supra), the Tribunal has held:

“In other words . short ierm appointments
even for a specified period can be made by the Govt

‘but the critical question s whether. once hav:ng

made such appointments it will be open to thedd-

concerned authority to dispense with the services of
'temporary/ad hoc employee at any time at jts
sweet-will even " when ‘the need for filling the posts
on temporary/ad hoc basis stil} persists. In other
‘words, will it be just and fair on the part of the
govt. to terminate the services of a temporarg

,emplovee who may have been appointed for a specifie

period even though' the post has not been filled up by

regular incumbent and there is still. need for
manning such post uptil” the time it is occupied bya
regular’ aooo;ntee .On a .careful consideration of

the matter we venture to reply in the negative"”

M. _ As mentnoned above, ' the. respondents ‘have themselves
admltted that there are a number of -vacancies for Doctors in
thelr hospltals and they need tnelr:servicesn in‘.order to
provide adeouate medical faoillties,to the public in Dethu
lf that be so, we respectfullv aoree wath the Trlbunal S order
Ann Dr. Sangeeta Narang s case» (supra) .- whiohf has been
”aoproyed,by the Hon ble Supreme Court that it is'not.open to
'the respondents to termlnate”the services of ther-temporar}
employees who may nave been appointed for a specified period,
at any time at their own sweet will, even where there js need

for their services.

12. The applicants in the cases before~wusnﬁare not

claimlng any reoularnsatson of thelr posts but other benefits
appllcable to Medlcal Offuoers.appolnled‘on regular basis. As
regards thesed reliefs, namely. same pay scale and allowances
benefits of leave, maternity leave and other beneflts as are

1

admisslble to UMOs, we see No good reason to distinguish these
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cases from the‘jngementlin Dr. _Sahgeeta Narang’s case(supra)

merely on the ground that "the appointments in the™ present.

cases are .based on contract whereas that case was on ad hoc

. } :
basis. Besides, the ~Government of . Indias letter dated

2.51.1988 seéms to use these expressions inter-changeably when
it refers to all Medica]\OffiFers appointed on ’contractual
.basis' whjze*‘dealing wifﬁ Df. Sanéeeta’s case'(supfa).‘ In
this view of {he maftef; the breseni applications are entitled

to . succeed.

13. In .the result, the aforesaid O.As are allowed. #;L
respondents .shall grant the applicants the same pay scale and
allowances and also the same benefits of leave, increment on

completion of one year, maternity leave and dther benefits of
‘serviée conditions, as are admissible to Medical Offiéers
appointed on regular basis in the corresponding pay scales.
No{withstanding the break of one or two days in servicé
» .

stipulated in their con{éct, they shall be deemed to hé;k

continued in service from thq‘date of their first appointment

till regular appointments are made by the respondents to these
‘posts in accordance with the extant rules and instructions.
In the circuﬁstances of . the case, respondents shall also

consider giving age relaxation to the applicants in accordance
with the rules, if they are candidates before UPSC for regular
appointment, to the extent of the number of years.of service

they have rendered on contract/ad hoc basis.

2
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 14. The aforesaid 9 0.As are all allowed with the above
directions to the respondents to implement the order within
‘three months from fhe Gate of its recefﬁt. No order as to

" costs.

Let a copy of this order be kebt in each of the

aforementioned files.
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