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few Delhi, this the^%y of Novernber
iUOOf)

<LA^_llliZ19j)8

ltorrSi"S Singh. Mesaer «)Hor. He Mr. s.A.T, Rizvl.HeabereA)

?h,-l Thakur Singh
NeK.D;if:i

Versus

1 r

Si-JLLLIZM

The Delhi Fire Service

tr1nafMa?"S;?y^fi*f^ Territory of Delhi
through its Chief Secretary.

..Jiie Secretary (Seryices)
ce>vt. of .National Capital Territory of DAit-i
-S Sham hath .Marn. D'-ilhi r-. •"-isii,Ui ucit.i. - Respondents

Ap®!icsnt

p'l-.h.ffi'-"'- ®T"S''' ®'° S''i" Khem-^Ram
tei oc-isfas! "

Versus !

^  ' Delhi Fir © Service
Capital Territory of n^ihi

.j^^upuai uers connaught Circus, Oelh'i'
^-hrough its Chief Fire Officer. ~ "

Capital Territory of■■■>> aiiaiii Nath Marq, Del>Si '
through its Chief Secretary.

■  - • Sec rotary (Services!
National Capital Terrih-vy of

5, Sham Nath Da-.!hi '--^1.1. , g i ue i 111. .. Res po n de n t s
Counsel;

£hri B.S, Gharya for tho aspUoant ir, both the OAs.
■Shrl Raiindor Pandita for the respondents in both the OAs.

S-X.JD_£_£
- ^ gtemho<r g 1) „ ,

By LI i X Oi' dC'i" we will, dispose of. two
QAi
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bearing Mb. ir!6/98 and 1 1 17/98 which involve
coiTirrtOfi

-.-f' "!

In both these OAs applicnants challenge their

order., of retirement superannuating them at the aQi

•a I instead of 60 years in terms of FR56(a) although

other incumbents working with the

superannuated at the age of

v-^laim that they were working as Drivers

,N!0; I and as per FR 56 ia) they could

r e s p o n d e r; t s a r e

60 years. The applicants also

w i t h /'■ espon den t

not have been

superannuated at the age of 58 "/ears rather they should be

..allowed to continue till the age of 60 years.

It is furthoi" stated, that when the Delhi Fire

Service (hereinafter to as DFS) was under thereferrec

Municipal Corporation of Delhi (hereinafter referred to a-.-..
MCD) the service conditions of the applicants were governed
by the Delhi Municipal Service Regulations 'i 959 and as per
those .circulars issued by the Central Government including
Fundamental Rules and Supplementary Rules shall apply
.mutatis mmtandls to the employees of MCO including the DFS.

IS fur ther pleaded that , , the Driver is
.....vfaof as an Artisan within the purview of FR 56 (a) and

the Hon'ble Supreme Court as well as Delhi High Court has
...p-Uled that the Drivers are entitled to continue till sq

years-of age.

C  .IS further pleaded that since the DFS is
now under the adminsitrative control of the National

! e! ; .i. ..o ■ y of De 1 h i ,. t he pr ov i. s i oris of F R56 (a) i s

fc.

Capital Tei"
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are applied in the case offully attracted as these rules

all the employees of the National Capital Territory of

Delhi.

C  T Xi "•

-  also pleaded that now there is no doubt

that Dri'vers are being retired!at the age of 53 years of

servicej Mowevei^ it X s admitted fact that the

incumbents appointed prior to I'D. IK 1994 in DFS were Lte

employees of MOD and the employees of MOD are covered under

uiie- Industrial Disputes Act and are getting time benefits

fSO O O r u .111 Q1 y i

-- is. also pleadejd that one Shri Ram Pher

Singhi a Driver of DFS has got 'the /'elief in OA <i63/?-h

Soon thereafter,, the applicants and others represented taut

still the respondents have adopted the evasive attitude sc
1

the applicants have been compelle-d to file these O.As and as

such it is prayed that the order 'of retirement be set .aside

and also that the .applicants arp^ entitled to continue in
1

service under FR 56(a) till they attain the age of 60

.year's. , ■ ,

■ 7-- ... Respondents have cpntested the O.As and the

plea of the respondents is that the applicants taecaae the

employees of the National Capital Territory of Delhi w.e.f.

10. IK 199 4 as such they had been rightly retired .at the age

of SS years under FR 56(a).

S' It is fur ther. pleaded. that the claim of bhe

c5pplic.a.nts . IS with regard-to the age of retirement at 60

/wcsf j iii ciwC'jf uance with FR 56 (b) because the .appli c.ant'^-

..„are neither workfhan nor artisans -employed on a monthly

:  k



.  of .pay in an industrial or work chargec! establishment

!-r ' LM'e cippliwwiits ar_e Governnient servants and avx- such

they are? not entitled to benefits of FR 56 (bK tc a"5-"o

.  .-Submitted , that all other similarly placed Drivers in the

~  .oFS,._had .been retired at the age of.SS years. As regards

rr '-^i'S-es of other employees' who had been treated as-

.  ■ workman .earlier, it is stated that they were earlier

working with the MCO and not with NCT of Delhi and when the

employees were under the MCD they .could be considered as an

industrial employee under the Industrial Dispute relciting

.-to. rthe workman as the personnel df Delhi Fire Service were
1

treated as workman prior to 10.11', 1994 when the personnel

.. .of DFS were ceased to be workman and that is why the
I

,  applicants have not approached tho Labour Tribunal for the

.Pu r pose of r e ti i" erners t b u t a p p r oao hed t h i s Mo n ' b 1 e T r i b u n a 1
t

1^: • being employees of NCT of Delhi, itherefore, the provisians

s3f FR S6(b) are not applicable to; the present application

;r wii. It, is also pleaded that the Drivers^ working with
;i ■ I

the Ron ble Supreme Court, High Court and this Tribunal
j

itself have not held to be workman for the purpose of FR

..wS6(b} ,arid are being treated as Govei-nment servants and as

such they are retired at the age of 58 years and similop" is

-  ,_vhe —caije..^.w,i u.h.—.the Drivers working in the offices and

uepar tments . of the Union of India'and are never treated as.

.  ̂.workman under . FR 56(b)..
'I

—,8 ,'We ija've heard the le.arned counsel for the

parties and have gone through the records of the case.

the outset we may mention that earlier a

similar matter had come before another Bench in which one

Kuldip Singh.) was a party, i.e. ,. OA No..-Of,j.is ..(jlon'ble Mr.
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H50/98 -_ ■■■■ -Shri Bhim Singh Vs. IDelhi Fire Service and

Others wherein this Court while relying upon the judgfnsfit

of the.Hon'ble Supreme Court in the case of State of Orissa

and ethers Vs..^ Sadhu Charan Pradhan had held that an

artisan in.Government service is not entitled to work upto

the. age of 60 years and since similar relief.was claitBsd

therein , and, that OA was dismissed.i.,_.

O'

'! I ' -• However». the learned ̂ counsel appearing for the

.applicant tried to distinguish this case and stated that

since under the Industrial Disputes Act, the Fire Services-

are descu'ibed as an Industry • attached to the schedule to
I

the Industrial Disputes Act and the Drivers have als-o been

i

.described as workman so this court should treat the

applicants as .industrial workers- . and not Govern meat

servants. , Since DFS is being run' by Delhi Government, that

alone will not make the applicants Government servants as
I

^.the Fire -Service have been specifically mentioned in the

Schedule to the Industrial Disputes Act as an industry and

the applicants continued to be workman as they were earlier

described when the DFS was under the administrative contrcl

of MCD. The learned counsel appearing for the applicant

also pleaded that since this very.court had earlier given a

judginent. in the case of -Shri Bhim Singh (OA No.) ISO/SB)

rejecting the claim of the similarly placed driver but that

judgjaent can be distinguished since in that case the matter

regarding the- status of the applicant being a wcckman and

Delhi Fire Service being an industry was not taken note of,

so either the matter may be referred to the Full Bench or
I

the contentions raised now that, the applicants may be

continued till the age of 60 years as'a workman is and the

OAs be allowed. ' ^
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i2. In reply to this the learned counsel for the

respondents stated that the case of the respondents is that

the Drivers are also Govern merit employees like any other

drivers and the benefit of Rule 56(b) cannot be extended to

them and they are to retire at the age of superannuation,

at the age of .•u aS; it was applicable a the

relevant time , Cind in view of the Hon'ble Supreme Court's

judgment in the case of State ofiOrissa Vs. Sadhu y. *... ... _

Pradhan,. AISLJ 1991 (1) SCC "he ratio of the same

judgment was applied in the earlier OA by this very saae

^court _and-the same should be applied to the present cases

also and the OAs should be dismissed:

As regards the plea of the applicants that

they ai"e be IS antreated as workman and the DFS
(

.industry, then the dispute raisedi by the applicants will be

covered under the definition of the Industrial Disputes as

defined under the Industiral Disputes Act and then an
I

efficacious remedy was available to the applicants a.nd they

.could. :have approached the Industrial Tribunal in their

case. i ..

JA, . ___ We have considered the rival contentions raise

by the' parties counsel.

,!5. The fact that DFS was taken over by the

National Capital Territory.,, of Delhi shows that these

Drivers had become employees of Delhi Government and in

view- of the judgment, of. the Hon,'ble Supreme Court in the

case.of State of Orissa Vs. Sadhu Charan Pradhan, they are

/t
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fiot entitled to., get the benefit of FR .55(b) as it was so

decided by another Bench of this Tribunal in OA No. 1 J.50

.of 1.998., ....

V:'

r

H •

.16; .. As . regards the second argument of the learned

counsel for the applicant is concerned we may mentiorj that

.  the applicants in their rejoinder have also stated that DPS

is an industi'y and even if Delhi Fire -Service has cosi©

.,under the administrative , control, of the Government of

National Capital Territory of:Delhi» it does not lose its

.ident.ity and .-.recently awards had also been passed by the

Industrial Tribunals after transfer of Delhi Fire Service

.i-to the . NOT of Delhi; Thus iij-; a way the applicants admit

that another efficacious remedy of approaching the
t

Industrial fiMbunal was available to the applicants and

when., an alternate remedy is available then the Tribunal

cannot .entertain the petition which was the subject matter

of the Industrial Tribunal; ;The Adminsitrative Tribunal.

:..does .-.not exercise the concurrent jurisdiction with those

authorities in regard to matters which are covered by that

I-. D; Act; All matters over which the Labour Court or the

Industrial Tribunal or other duthorities had jurisdiction

under the Industrial Disputes Act do not automatically

become vested in the Administrative Tribunal for

adjud.ica.t.ion; In this regard we may also refer to ATC 1190

VO; ii page 91A - A.- Fadmavalley and Others. Vs,. CP%'D

wherein it was held as follows

(1) The Administrative Tribunals
uoiystituted under the ; Administi'ative
Tribunals ACt are not substitutes for the
authorities constituted under the Industrial
uisputes Act and henc6> the ,Administr,ativ'e
Tr .L o uti a j.. do es si o t e x e r c i s e c o n c u r r e n t
juris d i c t i o ri w 11 hi t hi o s e a u t h o r i tie s i n
regard to matters . covered by ' that Ant.
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Hence all matters over which the Labour
Court or the Industrial Tribunal or other
authorities had jurisdiction under the
Industrial Disputes Act do not automatically
become vested in the Administrative Tribunal

.for adjudication. The decision in the case
of Sisodia which lays - down a contrary
interpretation is> in our opinion> not
correct'b

!?. ^ We may also refer to '1993 (4) SCO 357 - U.O.I.

and Others Vs. S.L. Abbas and 1 996 ( 1 ) SCO 69 -- Krishna

Prasad Gupta Vs. Controllerj Printing & Stationery,

wherein it was observed as follows;-- .

Vc. L. ■' 22., It is-, . therefore, apparent that in spite
of Section 14 of thei Act, the jurisdiction of the
Industrial Tribunal, Labour Courts or other authorities,
under the Industrial' Disputes Acts or Authority created
under any other corresponding law remains unaffected. The
original, or for that matter,; the appellate authority under
the Payment of Wages Act is neither an Industrial Tribunal
nor a Labour Court nor are they 'Authorities' under the
Industrial Disputes Act, 1947 but if the Payment of Wages
Act is ultimately found to be a "corresponding law", the
jurisdiction of the- authorities under the Payment of Wages
Act_would also be saved". ■ ■

T)

In view of the above, we do not find any merit

in the contention of the learned counsel for the applicaut

,  to refer the matter to the Full Bench since as a Government

employee the benefit of FR 56(b) cannot be extended to the

.applicants, as they are Government servants, so the OAs have

to be dismissed. However, before parting with the- judgment

we vnay also mention that if at all the applicants want to

agitate their matter before the Industrial Tribumsl

.claiming .themselves .. to be workman and the Delhi Fire

Service to be an industry run by,the Delhi Government, then

..the ....applicants, may approach the Industi"ial Tribunal in
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; Q. In the results OAs have no merit and are

a 0 c o r d i ri y 1 y d i s m i s s e u» N o c o s t s

■n. Let a copy of this order be placed in both thf;

OA files COA No.ni6 and 1 11? of, !99S).

SB. AS,Rizvi} .
Monib'^r (.A)

(Ki^ldip Singh)
.  Member (J)


