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:/ -sj. IN THE i'CENTRAL ADMINISTRATIVE TRIBUNAL
if. '-K ^

PRINCIPAL BENCH, NEW DELHI

0.A.No. 105 /1998 A Date of Decision: .—199^

Shri UoP. Bansal .. APPLICANT

(By Advocate Shri 0,p, singh

■ versus

Union of India & Ors. .. RESPONDENTS

(By Advocate Shri U3R Krishna & Sh. P»P« Miurana

CORAM:

THE HON'BLE SHRI T.N.'BHAT, PlEl*! BtR(3)

THE HON'BLE SHRI S.P. BISWAS, MEMBER(A)

1 . TO BE REFERRED TO THE REPORTER OR NOT? YES

2. WHETHER IT NEEDS TO BE CIRCULATED TO OTHER
BENCHES OF THE TRIBUNAL?

i  (S-rP. Bi swas)
Member(A)

Cases referred:

1. Asharfi Lai Us. Koili(5mt.)(1995) 5 SCC 163.
2. K. K» !*lodi Us • K»N. !*lodi & Ors. (1990 (3) SCC 573.
3. National Institute of Mental Health & Neuro ^^iences

Us. K. Kalyana Raman (Qr.)(l992) 3upp.(2) *
4. fl.P. Daisual & Ors. Us. Dossibai (AIR 1971 SC 2355.
5. Ajit prasad Gupta Us. State of UP & Ors. l998(l)SL0 60



CENTRAL ADMINISTRATIVE TRIBUNAL. PRINCIPAL BENCH

OA No.105/1998

New Delhi , th 1 s 2^/i. day of January. 1999

Hon'ble Shri T.N. Bhat . Member(J')
Hon'ble Shri S.P. Biswas. Member(A)

Dr . V.P. BansaI

s/o Shri S.C. .Aaaan*'^!

C-I I /26. Ti lak Marg

New Delhi • • ApoI icant

(Rv Shri B.P. Sinph.Advocate )

versus

Union of India, throunh

1  Secretary

Ministry of Health & Fami ly Welfare
Nirman Bhavan. New Delhi

2. Shri P.P. Chauhan

Former Secretary fHeal thI
14. Gurudwara Rakabganj Road. New Delhi

3  Dr. Narinder Bihari

D-3/9. Vasant Vihar. New Delhi

3  Hr S.P.AqqarwaI

Director General . Health Services

Mirman Bhavan. New Delhi

5. Dr. C Smt . ) Ira Ray
D i rec tor

Nat ional Inst i tute of BioIoqicaI Sciences

Nirman Bhavan

New DeIh i

6. Dr. A.K. Mukher j i
H2. National Insti tute of Immunology

New DeIh i-67

7. Secre tary

Un i on Pub

V  Shahiahan Road. New Delhi

:i. Union Publ ic Service Commission

8. Secretary

Deoartment of Personnel & Training

North Block. New Delhi . . Respondents

(By Shri V.S.R. Krishna. Advocate for official

respondents and Shri P.P.Khurana, .Advocate for

Respondent No.4 )

ORDER

Hon'ble Shri S.P. Biswas

Add I i can t, an Add it ionai Director Gene raI/

Health Services (.ADGHS for shor t)/M i n i s t r y of



Heal th & Fami ly Welfare, is chaI Ienqinq in this OA

the Deoartmental Promot ion Commi ttee (DPC for

short) proceedings dated 14.10.1996 for selection

to the post of Director General . Heal th Services

CDGHS for short) in the same Ministry under

Government of India.

2. Shri B.P. Singh, learned counsel for the

aool icant arqued at lenqth to sav that the

recommendation of the said DPC is bad and vi t iated

because of impermissible, manipulated, interpolated

and forged materials having been placed before i t.

It is because of this that the appI icant. though

much senior, elder and even more experienced than

Dr. S.P. Aqqarwal (Respondent No.4), could not be

recommended for promot ion to the post of DGHS/GOI .

The counsel also a I leges that the decision of this

Hon'bIe Tribunal dated 20.3.97 in OAs No.202/95.

566/92 and 952/96 are equal ly vit iated since i t did

not have the ful l picture as to how the recordings

of the ACRs of the officers in the zone of

considerat ion for the post of DGHS had actual ly

taken place when the orders dated 20.3.1997 were

deI i vered.
-r

3. Whi le al leging fraud, the appl icant has ci ted

from black's LAW DICTIONERY the ingredients that

wouId const i tute 'Fraud ' . I t has been ment i oned

that "elements of a cause of action for "fraud"

include false representat ion of a present or past

fact made by defendant . act ion in re I iance there

upon by plaint iff. and da"maqe resul t ing to

7^
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o plaint iff from such misrepresentat ions". (see
Ci t izens Standard Life ins. Co. v. Gi i Iey. Tex.

Civ. App. 521 S.W. 2d 354. 356). The appl icant

seeks to establ ish the al leaations of foraery .

inter a I ia / on the fol lowing grounds:-

(a) In the background of date-wise events as

described in MA 828/98 in OA 105/98. the ACR

dossiers of eI igibIe off icers includinc that

of the appl icant were sent to UPSC somet ime

before 23.7.96 and were never returned back by

the UPSC to the Ministry ti l l 14.10.96 and.

therefore. the corrections as supgested in OM

dated 26.8.96 could not have been carried out

in the original ACR dossiers of respect ive

officers and if at al l it was carried out . it

was so done only in the dupl icate cooies of

the ACR dossiers retained by the Ministry.

The appI icant would also al Iege that OM dated

26.8.96 was not placed before the DPC held on

14.10.96 and he seeks to establ ish this

part icular plea on the ' basis that the

.a judgement dated 20.3.97 i tsel f ment ioned that

"respondents have taken remedial action as

seen from the endorsement of the concerned

official dated 26.9.96 i .e. before the

holding of the DPC". I t only indicates. as

per the appl icant, that the remedial actions

as, mentioned in the Judgement dated 20.3.97

had been taken only on the photocopies or
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dupI icate copies of the ACR dossiers since the

oripinais remained wi th the UPSC between

23.7.96 tor before) and 14.10.96.

(b) The aooi i can t has ci ted the letter of Dr.

Narender Behari dated 22.7.96 which indicates

that reoortinp and reviewing of .ACRs of

1988-89. 1988-89. 1989-90. 1990-91 and 1991-92

had been done on a single day, i .e. on the

same date in 1992: the .ACRs of the said

oeriods bear the rubber stamp of Dr. Narinder

Bihari indicating his pay scale of

Rs.7300-7600 which obviously was acquired on

11 . 11 .91 . Secretary (Health) had ignored

these ACRs in a communication dated 26.8.96

though the appl icant had separately raised

soeci fic chal lenge to those ACRs. That aoart .

the letter of former DGHS (Dr. Vishvakarma)
j

dated 11.9.90 indicates that he had not

reported or reviewed the .ACRs for the year

1989-90 of any SAG officer t i l l 11 .9.90 and

therefore the date i .e. 10.6.90 reviewing the

ACR of R-4. is evidently interpolated one.

i

(c) As regards ACR of R-4 for 1995-96, remarks

recorded by the former Health Secretary Shri

M.S.Dayal in his capacity as reviewinp

authority have been "oapered over" as these

were recorded long after Shri Dayal had

ret ired from Government service on 31 . 1 .96.

In respect of R-4, the "papering over" and

other irrepuIarit ies/interooI at ions indulged

I
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by the official respondents have been

ment ioned in detai l at oage 15 of the OA. The

materials which should have been placed before

the DPC held on 14.10.96 but not o1aced have

also been brought out by the appl icant at page

16 of the OA in paras ( i) to (iv). in short,

necessary/re Ievant materials were not placed

before the aforesaid DPC.

(d) " Besides rampant interpolation and forgerv

in vvr i t i ng of the .ACRs, the aool icant has

al leged that .ACRs in case of Dr. Narinder

Bihari . Dr. Ira Ray and Dr. S.P.Aaparwal and

the appl icant have been wri tten contrary to

the rules. Procedure of "paoering over"

adopted by the Ministry to remedy wri t ing of
/

ACRs contrary to the rules is not oermissible.

The ACR which consists of three port ions has

to be taken as one document and an ACR in

which one portion is "papered over" cannot be

taken into consideration for purpose of any

selection. The appl icant would also submi t

that "papering over" method has no IeaaI basis

and is irrational . There are cases where the

official respondents have wrongly placed

rel iance only on the remarks of the reviewing

officer. "Papering over" of the remarks of

the report ing officer or of the reviewing

authori ty vitiates the whole ACR. The correct

step would have been to cancel the vi t iated

ACRs and record a certificate pertaining to

the relevant year. The DPC held on 14.10.96
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is vi t iated on the ground that the orocedure

of "oaoerino over' has been resorted to in a

malafide manner only to ensure that the

overal l grading of R-4 remains "outstandino"

and to bring down the pradinp of the aool icant

herein. Manipulat ion in wri t ing of ACRs is

evident in that the ACRs of various periods

have been wri tten on a part icular "date" and

also reviewed on a sinpIe day which is not

permissible in law. To put it briefly,

nei ther the irreguIari t ies as admi tted by the

respondents in OM dated 26.8.96 as regards

wri t ing/reviewinp of the ACR were brought to

the knowledge of the DPC nor was the

communication dated 26.8.96 issued at the

level of Secretary (Heal th) was placed before

the DPC. In the absence of such ''relevant

materials the proceedings dated 14.10.96 could

not be considered as legal ly vaI id.

4. Controvert ing the respondents' oIea of res

Judicata. appl icant has cited th.e judgement ̂ of the

Hon'bIe Supreme Court in the case of Asharfi Lai

Vs. Kg i l l (Smt.) (1995) 5 SCC 163 to indicate that

Judgement/decision which has been obtained by fraud

or col lusion does not operate as res Judicata and

is not binding on the part ies to the said,

proceedings. Learned counsel submits that there is

no dispute that if a decision is put forth to

canvass a plea of res judicata. the opposi te party

(i .e. the appl icant herein) has got a right to say

that the decision rel ied on for the purpose of r-e.s

-V.X

i



o

I
-v

(1)

Judicata is a decision obtained under fraud and

since the same has been estabi ished as per detai is

in paras 2 and 3(a) to 3(d). the decision ei ther of

the Tribunal dated 20.3.97 or of the DPC dated

14.10.96 could not be used for the puroose of

invokinp the doctrine of res judicata. The pround

of fraud for vacating a judgement therefore must be

extraneous to everything which has been adjudicated

on by the court and not any fraud which has already

been deal t wi th by the. court. Resoondents'

rel iance on the plea of res judicata is

misconceived, the learned counsel for the aopI leant

con tended.

5. Respondents have contested the claims of the

appI icant and would rely heavi ly on the oIea of res

judicata. Shri V.S.R. Krishna, learned counsel

for official respondents and Shri P.P. Khurana.

learned counsel for R-4 took us through the

pleadings only to highl ight the issues which

cont inue to be reagi tated by the aool icant through

different OriginaI/Misee I Ianeous Appl icat ions. I t

has been subm i tted that al l the original records

were placed before the DPC for the purpose of

select ion to the oost of DGHS held on 14.10.96.

The Tribunal whi le passing i ts order on 20.3.97

also considered Secretary (Heal th)'s soeaking

order dated 26.8.96. Nei ther the decision of this

Tribunal dated 20.3.97 nor the proceedings of the

DPC dated 14.10.96 have been obtained by means of

misrepresentat ion of facts or by any acts of

forgery. Learned counsel brought to our knowledge
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the i l legal i t ies on the part of the appl icant in

suDoressing the material facts which by i tself

could be good enought to disent i tle the appl icant

to the rel iefs claimed for. Shri Khurana argued

vehemently to say that the present appl ication is a

conspicuous example of abuse of process of court

and contrary to the justice/publ ic pol icy for a

oarty to reagi tate the same issues which had

a I ready been dec i ded ear I i er by this Tr i buna I . To

add strength to his submissions in this re.soect .

Shri Khurana drew our attent ion to the judgement of

Hon'ble Supreme Court in the case of K.K. Modi.V,

K.N. Modi & Ore. (1998) 3 SCO 573. Since the

matter is already pending before the Hon'ble High

Court in CWP No.4617/97. the aool icant has no right

to agi tate the same before this Tribunal . In any

case. the aforement ioned order of respondents as

regards appointment of R-4 as DGHS has been issued

subject to the outcome of the OA.

%

6. In the background of the rival content ions of

learned counsel for both parties, we are required

to decide the fol lowing issues;

1

( i) Whether ' the DPC proceed in.gs held on
14.10.96 have been drawn by wi lful
suppression of material facts or

forgeries indulged in by the
respondents in placing the ACRs in
an i I legal manner?

(i i) Whether the decision of the Tribunal
dated 20.3.97 has been obtained by
resort ing to fraudulent means on
behalf of the respondents?
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Whether the present OA could be hi t
bv the Drincioles of res iudicata
based on the submissions of the
resDondents? and

(' iv) Whether the app I i can t cou I d be held
responsible for suppression of
relevant materials or giving false
dec Iarat i on?

7. We have gone through the pleadings. perused

off icial fi les. al l the CR dossiers and the DPC

proceedings/records thoroughly. Perusal of

official documents reveals that on 3.10.96. the

UPSC wrote to the Ministry of Heal th saying "The
I

original CR dossiers of the el igible officers,

which have since been returned to the Ministry of

Heal th & Fami ly Welfare, vide this office letter of

even number dated 24th Sent . 1996. may please be

returned to this office urgent ly". Fol lowing the

above reference, Ministry of Heal th sent the ACR

dossiers of four el igible officers, in original ,

vide their communication on 3rd October as

reconfirmed by letter dated 7.10.96. This

communicat ion was in connect ion wi th the

respondents oroposal of continuing wi th the DPC

scheduled on 14.10.96 at 11.30 AM. Appl icant's

claim that the ACR dossiers of el igible officers

were with the UPSC from 23.7.96 t i l l 14.10.96 is

apparently wi thout any foundation. To be orecise.

those CRs were handed over back to the Ministry bv

UPSC on 24.9.96. I t is also seen that necessary

correct ions were made in the original copies with

aopropriate remarks on the review part of the ACRs

A  close perusal of original ACRs of al l the

el igible officers indicate the fol lowing:-

■a cf:

i
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(a) There are even remarks, oart icularlv of
the former Heal th Secretary (Shri DayaI) in
the original CRs where he has even decl ined
to review the ACRs because of having
retired in the meanwhi le. We also find
that the ACRs of al l the four el igible
officers , right from 1988-89 t i l l 1995-96
were sent enblock in original .

(bt Which part of assessments of an officer
cannot be a I lowed to stand because of
remedical act ions suggested by Secretary
(Health) in OM dated 26.8.96 are also
indicated in the original CRs. This has
been done at the appropriate level .

(c) Again. for which year the reviewing
officer could not be al lowed to do the
rev i ew has been c I ear I y ment i on.ed i n the
original CRs, including in the case of
appI i can t's CR as we I I .

.} (d) "Paoerinq over" uni formly done on
"V': 19.7.97 has been actual ly preceded by an

aooropriate formal advice dated 22.4.96
issued by Establ ishment Off icer of DoP/T on
this i ssue.

(e) Whi le making remedial endorsements in
some cases, say for the year 1995-96, the
authori ty for such action, i .e. OM dated
26.8.96 has been quoted and the OM has also
been made oart of CR fi les.

8. The issue before the DPC was one of Selection

and not merely oromot icn based on .seniority. We

find that the controversy of seniori ty between

apol icant and R-4 stands final ly resolved when the

seniority posi t ion as .ADGHS^ circulated on 16.7.96^

was duly acknowledged by appI icant's office as

recorded in the peon book. AppI icant has not

chal lenged this successful ly. I t is also evident

from the perusal of records that the select ion

commi ttee did categorise R-4 vis-a-vis other 3

el igible officers as "OUTSTANDING" on a comoarat i ve

analysis of the .ACRs soread over as many as 11 to

12 years wi th part icular reference to 5 years

preceding the date of selection. We also find that

4

i
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.w ^ Ray Secretary s
,,,arwal and Dr^ (Mre.l Rav,

in OM dated 26.8.96 was aval lab .communication

, . t'a Dlea that the DPC did net haveAdd I leant s Diea , i + i.

.  . on dated 26.8.96 avai lable beforecommunication

3,30 not correct. RvidentW. add i , cant ha
_ out with baseless al legations as re.rds

DPC wi th impermissible materiasorovIdIng DPL win.
I  +arl ACRs there an,manipulated/interpolated ACRs

of relevant documents/papers,suppression of reieva

ia 10 96 were held on aval labi I 1 ty oprooeedings on14.10.9onecessary records as stidulated under Rules.

9. Situations of incomplete ACRs l ihe lack of .
nfficers remarks etc.. asreocrting or review officers

mentioned by ' the appl icant herein. are to be
handled m terms of instructions of OoPT in O.M.

on 06 89. RelevantNo.22011/5/86-Estt.(D). a

portions of the guidel ines that would govern
eeleotion prooeedings as in the present case are
extracted below:-

prq have not been■•(c) Where one b"- more CRs have
■  t^rDPr^h~d-^e^h^CRsof the

^ preceding 11 ab 1 e the
in any case even 'P®®® ^ lower grade
DPC should take 'P® „o„,ber of CRs
into account to npr(b) above. Ifrequired to be considered P^ avai lable
fhis is also not possible, at i
CRs should be taken into accoun .
(d) Where an earned^ CRs in that
next h'^her grade and considered
qrade, his CRs m tna g assess his work,
by the DPC in order to assess
conduct and per | y the ground
weightage may be jn the higher
that he has been off iciat ing
Q rade
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(e) The DPC should not be guided merely by the
overal l pradinp. if any. that may be recorded
in the CRs but should make i ts own assessment

on the basis of the entries in the CRs.

because i t has been not iced that somet imes the

overal I grading in a OR may be inconsistent
wi th the grading under various parameters or
attributes.

As per guideI ines for DPCs. "DPCs en joy ful I

discret ion to devise their own methods and

procedures for cbiective assessment of the

suitabi l i ty of candidates who are to be considered

by them." I t is not for the Court or the Tribunal

to investigate why al l the earl ier reports from

1988-89 onwards have not been duly completed,

al though i t is seen that the appl icant had

■V represented on this. The appl icant could have

sought appropriate legal remedies avai lable to him

to have these ACRs completed by the concerned

officer at the relevant point of t ime. We find

that the appl icant had raised this issue, though

belatedly, in OA 2372/94 but fai led to obtain any

re I ief since the said OA. was dismissed. As far as

the DPC dated 14. 10.96 is concerned, i t had to

proceed on the basis of materials aval I able before

it . Absence of negl igible part of reports is

not i ced in the ACRs of al l the four el i g i b I e

candidates. Necessary endorsements at the

appropriate level on the "Review" part. of the

reports have been made on al l ' four el igible

officers. We do not find any motivated

interpolat ions as al leged. Based on this. i t

cannot be said that the proceedings dated 14. 10.96

have been vit iated. Even if there had been delay

in wri t ing review reoorts. i t does not inval idate

the remarks. Appl icant 's basic claim as in para

i
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eCl) thus fal ls flat . Where selection has been

made by the assessment of relative meri ts of rival

candidates determined in the course of a duly

const i tuted Select ion Committee consistinq men of

high status and unquest ionable impartial i ty.

Court/Tribuna I cannot subst itute its decision. If

any authori ty is needed for this purpose. i t is

avai lable in National Institute of Mental Health &

Neuro Sciences Vs. K.Kalyana Raman (Dr.). 1992

Supp (2) 4 SCO 481.

10. We find that the Tribunal in i ts order dated

20.3.9? had examined in detai Is,, as in paras 34 to

36. appl icant's pleas wi th reference ■ to

manipulat ion in writing of the ACRs by the official

respondents. We also find that for al l the

relevant ACRs, respondents have taken remedial

actions as seen from the endorsement of the

concerned off icial dated 26.9.96 i .e. wel l before

the holding of the DPC. Detai ls of OM dated

26.8.96 of Secretary (Heal th) was also avai lable to

the Tribunal when the order in OAs 952/96, 566/92

and 202/95 was del ivered on 20.3.97. Add I icant

seeks to draw strength in fi l ing of this OA only

because of this Tribunal's remarkp in the order

saying "DPC proceedings are not before us. I t is

however open to the appI icant to assai I the orders

passed in pursuance of the aforesaid proceedings if

he is aggrieved by the same". This Tribunal ,

however, did not al low the appl icant to fi le an OA

wi thout there being fresh va I id rsason.s .
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11 , It is pert inent to ment ion that the appl icant

in support of his o1ea repardinp the a 1 1eped

manipulat ion of the ACRs of Dr. S.P.Aggarwal for

the years 1988-92 fi led Annexure-I for the first

t ime alcngwi th his rejoinder dated 4.4.98.

L'Annexure-1 is supposed to be an unsigned letter of

Dr. Narender Bihari addressed to the then

Secretary .(Health) as at page 354 of the paper

book \ The appl icant claims that this Annexure

contains some correct ions and writings. Unsigned,

undated letter (Annexure-I) carries no value and

cannot help the a.opl icant. We may also observe

that al l that an officer can do is to submi t his

sel f-re.sume in time and thereafter on which date

the report ing/reviewing is done by the senior

officers and what stamp is affixed is net subject

of any concern for such an officer. Inferences

thus drawn by the appl icant are misplaced and not

sustainable. Further, al l these al le.gations of the

appl icant were considered earl ier and rejected.

12. This brings us to third issue regarding

respondents' plea on res judicata. Whi le examining

such a plea, we are required to fol low some basic

principles as regards res-judicata. One of the

abuse- of the process of the court is the series of

re I it igat ions. I t is an abuse of the process of

the court and contrary to just ice and publ ic pol icy

for a party to rel i t igate the same issue which has

already been tried and decided earl ier against him.

The reagitation may or may not be barred as res

judicata.. But if the same issue is sought to be

reapi tated. i t also amounts to an abuse of the

j
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process of the court . A proceeding being fi led for

a  col lateral ourpose. or a sourious claim being

made in l i tigation may also in a given set of facts

amounts to an abuse of the orocess of the court.

Frivolous or vexat ious proceedings mayh also amount

to an abuse of the process of the court especial Iv

where the proceedings are absolutely groundless.

The court then has the power to stop such

proceedings summari ly and prevent the t ime of the

pub I ic and the court from being wasted.

Undoubtedly. i t is a matter of the court's

^  discret ion whether such proceedings .shou I dbe

stopped or not; and this discret ion has to be

exercised with c i rcumspec t i on. I t is iurisdict ion

which should be sparingly exercised and exercised

only in soecia I cases. The court should also be

sat isfied that there is no chance of the sui t

succeeding {see K.K. Modi (supra)}.

%

13. In determining the appl icat ion of the rule of

res judicata the court is not concerned wi th the

correctness or otherwise of the earl ier judgement .
/

The matter in issue, if i t is one purely of fact .,

decided in the earl ier proceeding by a competent

court must in a subsequent l i t igat ion between the

same parties be regarded as final ly decided and

cannot be reopened. A missed question of law and

fact determined in the earl ier proceeding between

the same parties may not. for the same reason, be

quest ioned in a subsequent proceeding between the

same part ies. In the pre.sent case the cau.se of

act ion" being the- same and the "matter in issue"

(as per S 11 . Code of Civi l Procedure) having been
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l i t igated between the same parties, the law laid

down in the case of M.P.S.JaiswaI & Ors. V.

Oossibai , AIR 1971 SC 2355 wi l l be appI icable.

14. Add Iying the above orinciDles. we enumerate

below. issue-wise. the detai ls as to how the

appl icant has indulged in avoidable re-I i t i .qat i ons ;

ssue When or i g i ona

ra i sed

When set t Ied/

ra i sed later on

When and how

re-ag i t a t ed

1  . Comb i ned

n i o r i t y l ist

in the SAG
I eve I/sen i or i ty

.^.or working in
Chandigarh PGI

In pa ra 5( i v)
OA 202/95

f i Ied on 25. 1

I n Para 28 of

this Tr i buna I 's

95 common order

in OAs 202/95.

566/92 & 952/96

on 20.3.97

In oara 4.6 in

OA 105/98 Core-

sen t) f i Ied on

7.1 .98

2 . Promot i on

ADGHS.

to In para 9 of OA

202/95 and in

paras 5A to 50
i n OA 566/92

Issue dec i ded

on 20.3.97 in

OA 952/96

Aga in raised

apa i ns t vacan-

c i es aj~ i s i ng

in 91-92. 93-94

& 94-95 in para
4.7 of present OA

Promotion of

R-4 in the rank

Soec i a I i s t Gr.

I  S. I I

V

In Dara 9 to 13

in addl . affi-

dav i t dt . 2.7.96

Dec i ded i n para
38 of order dt .

20.3.97

Aga in ra i sed i n

para 4. 1 in the

present OA saying

R-4 was i ne I i-

gible for apot .

as DGHS in v i ew

of the fact that

his aoot . as Spe

I  i ast G. 1 1 & I

(Neuro Surgery)
was contrary to

t he ruIes as ad

mitted by Secy.

M/HeaIth v i de OM

dt. 26.8.96

4. Man i puI at i on
of ACRs by R-4

r i gh t up to 96
& a I Iegat i on
that R-4 got his
ACRs reported &

reviewed for 2-3

years

5. El igibi l ity of

R-4 for promo-
t i on to .ADGHS

I n paras

i n add I .

daf i t dt

14 to

af f i -

2.7.98

28 ra i sed in para In

36 & 37 of in

aforesaid order

In oara 18 to 22

in OA 202/95

para 4.23

present OA

Decided in oara Raised aoain in

35 of the above paras 4.3 & 4.5
common order in oresent OA

1



0 ̂
uncontroverted 21st visi t to this

Tribunal fSee Annexure R-I I ) . the aool icant has
only. rerun the earl ier issues. taut only in

rotat ion. The apol icant had even oreferred a

review appl ioat ion against the judgement of this

Tribunal dated 20.3.97 which too was dism,s.sed bv
this Tribunal vide i ts order dated 11 .8.97

obsGPVinp, intGP Al ia "4-u, x - . -al ia. the petit ioner has

attempted to reagi tate and reargue al l the issues
which have been considered and disoosed of by our

aforesaid OAs." .Apparently. the
warning given by this Tribunal fai led on deaf ear.s

of the appl icant. In any case the appI icant has
not opposed the respondents plea of resjudloala per
se. He haa only opposed resludicata to the extent

that the decisions have been obtained by means of
fraud. which does not stand estabI ished as per
discussions in the foreaoino paras.

4  appl icant has fai led to' come out
•i th any oood ground, much less convincing ones, to
establ ish forgery by respondents in wri t ing of ACRs
or deciding ,4th Oct. DPC Proceedings on the basis

of inpermissible materials, the law of res .iudicata
Wi l l be appl icable on al l fours in the facts and
Circumstances of the present case.

I. i n
fr The i I legal i tv peroetuted by theaopl ican
seeking the same re I i ef s s i mu I t aneous I y f rom two
di fferent legal forums is evident from the
foi low i no:-
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i

Rel iefs souaht in the

OA present OA f i Ied on
7.1 .98

f iB.)

Same rel iefs claimed

in Wri t Pet i t i on No.
4617/97 f i Ied in the

Hon'ble High Court

Para 8(a) - issue wri t order
or d i rec t i on ca Ming for
records and quash the DPC
held on 14.10.96 for the
post of DGHS and direct
rev i ew DPC

Para , 8(b) - Declare
Dr.S.R.AggarwaI inel igible
for considerat ion to the

post DGHS.

Para 8(c) - Direct that an

enquiry held by an
independent authority into
the circumstances attendant
to the manipulation of
promot ions contrary to the
Rules and also the
manipulation of service
record in favour of Dr.

S . P. AgarwaI .

Para 28(d) in the WP

as exact Iy as in

oara 8 (a)

Para 28(c) in the WP
i s i den t i caI wi th

oara 8 (b)

Para 28(c) in the WP

i s i den t i caI wi th
oara 8 (c)

18. In the face of such an unquestionable real i ty

the appI icant dares to declare in para 7 of the

present OA that "he has not previously fi led any

aool ication. wri t petit ion or sui t reqarding the

matter in respect of which this appI ication has

been made before any Court AopI icant has

concealed the aforesaid material facts and is.

therefore, gui lty of making false declarat ion. I t

is wel l accepted cannon of justice that he who

seeks protection of court must come wi th clean

hands. Suppression of material facts disenti tle

the aopI icant to any rel ief even if such a claim

was just ified otherwise. The present appl icat ion

fal ls in this cateqory.
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f 19^)

19. Such an att i tude to abuse the legal proces and

unmeri ted attempt to cause wastage of Tribunal's

precious t ime could hardly be encouraged. Whi le

deal ing wi th a simi lar matter in a recent case of

Ajit Prasad Gupta V. State of UP & Ors.

1998(1)SLJ 60. the Hon'bIe Suoreme Court has held

that We take a serious view of the matter and

condemn this pract ice of fi l inq oetition after

peti tion. No l it igant has a right to unl imi ted

drought on court's t ime and publ ic money in order

to get the affair sett led in the manner he wishes.

Final ity of judicia I proceedings must be acceoted

at some stage. We cannot al low the process of the

court to be abu.sed in the manner i t has been done

by the pet i tioner in this case. Exact ly the

ident ical si tuat ion prevai ls in the present OA.

-3

20. The appI icant has added respondents No.2.3 & 6

in the array of parties. Re.sDondent Mo . 2 ret i red

even before this O.A. was fi led. The appl icant

has not indicated the re I iefs he is seekino from

Resoondents No.2 & 6 respect ively.

21 , For lack of unassai lable evidences that could

inval idate 14th October DPC proceedings and on

orounds of resjudicata as we I I as false

declarat ion. as per detai ls in paras 9 to 19. we

hold that this O.A. is devoid of any merits. I t

is accordingly dismissed.
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(20)

22, Because of foregoing detai ls and in fol low uo

of the law enunciated bv the aoex court in

A.P.Gupta s case (supra). thi .s Tribunal considers

i t to be fi t case where the appl icant should pay

cost of Rs.5000 CRuoees five thousand only) for

resort ing to frivolous l i t igations causing drain on

Tribunal s precious ti me as wel l as for making a

false declarat ion against which the appl icant could

jh-- not come out wi th a satisfactory explanat ion in

course of oral arguments. The amount shal l be oaid

to Secretary. Legal .Aid Associat ion, Central

Administrative Tribunal . Principal Bench. New

Delhi . wi thin eight weeks from the date of receiot

of a certif ied copy of this order.

/Wt v/

X'
(T.N. Bhat)

Member(A) Member(J)

.K



£e HorL_Lle_.T.N.Bhat. Member TT) SI

1  have gone through the draft of the Judgement

proposed by my learned Brother. I respectfully disagree

with some of the findings recorded by him though I agree
that this O.A. deserves to be dismissed both on merits as

well as on the ground that the applicant has in ^ writ
petition filed before the Hon'ble High Court sought the

same reliefas he is seeking in this O.A. but has not made

a mention of this fact in the relevant para no. 7 of the

0. A.

.J

On the question regarding application of the

principle of res Judicata, on the facts of the instant
case, I hold a view different from the view of my learned

brother. The common Judgement dated 20.03.1997 passed in
OAs 566 of 1392, 202 of 1995 and 952 of 1996 would not bar
the Instant O.A., for the simple reason that those OAs did

not relate to the DPC proceedings held on I 9. I 0. I 996 and
the consequent promotion of respondent no. 9 herein to the
post of Director General. A bare perusal of the aforesaid

^  common Judgement would reveal that even though the

applicant had at the time of hearing of the previous OAs
made an attempt to challenge the promotion of respondent
' no. 9 to the higher post of DGHS as also the DPC

proceedings culminating in the recommendation of the said
respondents name for the post, the Tribunal refused to
adjudicate on that question, stating in clear terms in para
39 of the Judgement that it was not necessary to give any
direction to the DPC held for promotion to the post of
DGHS, for the simple reason that those DPC proceedings were
not before the Bench of the Tribunal. This was so
obviously because the question of promotion of respondent

to the post was not at all a subject matter in issueno.

1,



.  in any of those OAs'. InO.A. 566 of 1 992 the applicant
had sought the relief that he should also be considered for
appointment to the post of Additional DGHS. as he was

eligible for the same. By the O.A. 202 of 1995 the

applicant assailed the combined eligibility list of
officers belonging to the Supertime Grade who could be

considered for promotion/selection to the post of ADGHS.

When some officers including the applicant were promoted to

the post ADGHS by the order dated 19.A.1995. the applicant,

aggrieved' by the seniority assigned to him, filed 0. A.

952 of 1996. Thus. in none of these three OAs was the

question of appointment/selection to the post of DGHS at

issue. Precisely for this reason the Bench of the Tribunal ,

(  of which I was also a Member) by the aforesaid judgement

dated 20.03.1997 granted liberty to the applicant to assail

the order passed by the official respondents in those OAs

in pursuance to the DPC proceedings of 1 A. 1 0. 1 996. In my

considered view, therefore, this question cannot be said to

have been directly and substantially in issue in any of the

earlier OAs so as to attract the application of the

principle of res judicata or even constructive res

judicata. When the subject matter of two suits/proceedings

as also the capacities in which they are brought are

altogether different and the cause of action on which the

suits are barred are not the same the bar of res judicata

cannot come into operation.

As regards payment of costs in this O.A. I would

respectfully express my dissent on this question also. As

already mentioned, the applicant was specifically granted

the liberty to file a fresh OA assailing the appointment of

respondent no. A in pursuance to the recommendations of

the DPC held -on 1A. 10.1996, although he had attempted to

raise this question also at the time of hearing of the

...
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earlier OAs. It may be that in the insi^ant O.A. he relies

•Nipon a set of facts Identical to those iought to be pressed
f  11

-■«-

into aid at the time of hearing in the earlier OAs But

«  . -

the fact remains that the applloant.i jhas urged some
ill. '

additional grounds also in the instanc^iVD^ A. I do not find
this case to be one where the applicanl^.vhas tried to abuse
the legal process resulting in'unnecessary wastage of the
Tribunal's time. In this regard, Ijj.fe state that the

Secretary, Health had in the O.M. darced 26.8. 96, whilei»ny
disposing of the representation of the|^^pplicant, conceded

4}

that some of the ACRs of the concerned officers had not

been recorded in accordance with the rules and regulations

and certain entries in the ACRs had also been made by

officers not competent to do so. However, the Secretary

had suggested some remedial measures. The applicant has in
the instant OA taken the plea that the remedial measures

were either not at all carried out or if carried out thio

was not done in a proper manner. It is true, as already

stated, that the applicant has in addition to the above

sought to raise the same pleas as raised at the time of the

earlier OAs which pleas had not been accepted by the

Tribunal while disposing of those OAs. ' But it is equally

true that having been granted the liberty to file a fresh

OA challenging the DPC proceedings held on 14. 10. 1996 all

those please raised earlier continued to be available to

him. However, as demonstrated by my esteemed brother on

the bench those pleas have been found to be without force.

But this fact by itself would not give rise to the

assumption that the pleas were vexatious or frivolous. I

may repeat that according to respondents' own showing, as

conceded by the then Health Secretary in this O.M. dated

26.8. 1996, some irregularities had crept in so far as

recording of the ACRs of the different officers, more



particularly respondent no. was concerned. However,

Health secretary had pointed out some "extenuating

circumstances" which should be taken into consideration

while considering the case of Dr. S.P. Aggarwal,

respondent no. A. The main circumstance pointed out in

this regard was that the said respondent was promoted by

the competent authorities and confirmed on different levels

of posts after due consideration of his merit, though

admittedly he was not having the requisite qualifying

service for appointment to the post of Surgeon

SpecialistGr. I in the year 1983 but even so his name was

forwarded to the Union Public Service Commission and he was

^ eventually appointed/promoted to the higher post in the
same year. The Health Secretary expressed the view that it

would not be "administratively expedient" to re-open the

case and thereby undoing decisions taken more than a decade

ago which was "likely to lead to prolonged litigation

resulting in the top job of Chief Technical Advisor to

Ministry of Health & Family Welfare remaining vacant or

being operated on ad hoc basis". It was further pointed in

the OM that this would not be in public interest as the

^  DGHS has to shoulder "extremely onerous responsibilities".

This view found favour with the Bench hearing the earlier

OAs .

Thus, in my humble view there is no reason to hold

that the applicant has by filing the instant OA made an

attempt to abuse the process of the court or has indulged

in frivolous litigation. I would according refrain from

awarding any costs, much less heavy costs, in this case.

L^-

(T. N. Bhat)
Member (J)
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f.

ORDER OF THE BENCH

since there Is no difference of opinion between
the Members constituting this Bench on the result of
O.A., we dismiss this O.A.

we may, however, mention that the applicant has
filed two M.AS after the final hearing of this O.A. had
been concluded and the Judgement was reserved. Although we
nave our own doubts on the guestion as to whether such

at all be entertained, yet
Miscellaneous applications w

t na<. the Senior Counsel appearing for
we heard Shri Jayant Das the senior

the applicant on these M.As.

-1 M A nf 1 999 the same has become
As regards M.A. or

infructuous as the applicant In that M.A. prayed for
pronouncement of the Judgement by us on an early date. So
far as M.A. A2 of 1999 is concerned,we find that the
applicant has once again made an attempt to persuade us to

^  taKe a view which is not supported by the facts. In this
M.A. the applicant, had sought to mate out that the
affidavit filed on behalf of the respondents in the O.A.

4  is false. He accordingly seeks Initiation of proceedings
under Section 348 Cr.P.C. against Shri H.N.Yadav, Under
Secretary to the Government of India, Ministry of Health
and Family Welfare for having allegedly sworn and filed
false affidavit. We have gone through the affidavit and

■ ■ the contents of the M.A. and we do not find any good
grounds disclosed in the M.A. for Initiating such

.  proceedings against the Under Secretary. As already stated
herelnabove in the main Judgement, we have perused the
original records furnished by the respondents and are of
the view that the respondents had taken the remedial action
as regards the ACRs as suggested in the Secretary s O.M.

.  V " ■



...e. we .ave ..t.e. foun. t.at ..e
/^ iftWAl had been made m tne>l<3|orsetnents at the aopropriate leve
■  eU.t.e otficets an. that thete

„3S no basie for raislna the plea that see l^per^xsst
„.terlalwas provided to theO.P.C. or so^e relevan^
documents/papers «ere, suppressed. In this vle« of

ht MA ^fZ of 1 999. The same is
matter we find no merit m MA

also, therefore, rejected.

in the result the O.A. Is dismissed.

lU ^ f "•
(S. Member (J)
M^i^er(A)

na

f./.n1-


