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ORDER

' \ : -
Hon'ble Smt. Takshmi Swaminathan, Member (J):.

The .above RPVLew Applications (Rks 23/99 and - 28/§9)

heve been filed by the ppllhants S/Shri P Mishra and R. K.
‘-"'Tiwary. who were Apelicants 2 and 4 in O.As: 2385/98 and
" 2386/93 ‘respeefl ely, praying for reQiewiof the order dated

4,12.1998 or alternatively refer the matter to the Full Bench.

A 2. We have pernsed the pleadings and heard Shri S.K.
Dass and Shri. P.H. Ramchandani, learned counsel for the
parties at some length.

LN ,
' 3. Shri S.K. Dass, learned counsel, has contended-

that es/there was no statutory remedy aveitable to the officers
| ~of the Indian Statistical Service (IAS‘S.)ito.file an appeal to
the abpellate aﬁthori against the orders which have been
impugned in O. A 2384/98 and O.A. 2386/98 the Tribunal had

given an erroneous order which needs to be reviewed. He has

relied on the judgement of the Tribunal ;n T.R. Mohanty Vs.
Union of India & Ors.. (0.A. 2498/90), decided on 24.4,1995,
» wre has submitted that the impugned order has been issued in the

name of the Pres;dentiof India and, therefore, no appeal lies

nor any representation lies except a Memorial which the

applicant had not made. In the circumstances, learned counsel
,hee submitted that the impugned order dated 4,12.1998 should be
reviewed. He has submitted that in para 6 of the 0.A. it was
mentioned that there was no statutory remedy available to the
officérsA\of the I.S.S. under the Indlanrstatlstlcal Service
rRules,r 196i (hereinafter referred to:as. "the 1961 Rules ) and,

therefore. they need':not '.make any .. representatron_ before

approachlng the» Trlbunal for ‘neces: arﬁ “”iefl' He has e;eo
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.*® relied on the judgement of the Supreme. Court in S.S.- Rathore

VsY. State of M.P. (1989 (4) SCC 582) wherein he states that

‘they~*have dealt with the provsinns ofi‘Section 2@ of the

AdministrativelATfibunals Act, 1985 (for short "the Act’). He
has also relxed on the Judgemenf of the éupreme Fourf in N.R.
Chopra Vs. Lt. ‘Governor. Union Territory of Delhi &
Anr. (1993(23) ATC (CAT)‘ZSD) and Northefn:Railwaymen-Vs. Unien
of India & Ors. (1993(23) ATC (CAT) 926). He has, tnerefore,

submitted that as the representation cannot be considered as an

alternate remedy as provided wunder. the 1961 Rules, the
" Tribunal's order dated 4.12.1998 is erroneous which may,

th refore, be recalled/reviewed
4, On the other hand, the respondents in their repl\

to the Review ‘Applications have contended that the review

applications do not lie in the present caee.. They have taken a
preliminary objection that the RAs are barred by limitation.
However, it is noted that the applicants received a copyv of the

»

impugned order on 16.12.1998 and thde epplieations have bheen

filed on 13.1.1999 i.e. within 30 days. Accordingly, the

preliminary objeetion is rejected.

5. Shri P.H. Ramchandani, learned Sr. counsel, has

,vﬁubmitted"that the Tribunal's order dated 4.12.1998 has been

v

rightly based on the provisions of Sectidn 20 of>the Act. He

has submitted that under Section 20 of the Act, the Tribunal

.shall ‘not ordinarily admit an application unless it is

" satisfied that the'applicant_has already availed of all the

remeaies aVailable to him under the relevant service rules.
Learned - counsel has;snbmitted that it is settled principle of

lay that 'a review of a judgement Ls poéSﬁble only where there

ekists! an error apparent on the face: of the record and cannot

be used to rPargue the same 1ssues (MeeraABhanJa.Ve‘ ! Nbrmia’
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grounds - which are accepted a

- : [
3

Kumari Choudhary - AIR 1995 SP 4 ).: Heihas also felied on a

AN
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B J ’ ' ' :
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number of -other Supreme Court judgement’s '~ mentioned in the
reply. Learned counsel has submitted thetAthe Tribunal had
corectly come to the conclusion, in thelféets’énd circumstances

he ase, that the applicants should id the first instance,

O
.
ot
0

make a su1fable representatlnn to the respondents for ~their

consideration. Learned counsel!l has submitted that none of the

grounds of review 1is present in

n

this case to warrant review of the impdgned order (Chandra
Kanta Vs. Sheik Habib, (AIR 1975 SC 1560). Learned counsel
has submitted that the impugned order which has been passed by
the‘.Tribunal on the basis of the reeotds‘placed before it, is

in exercise of its discretion under Se¢ 20 of the Act and not

0

\open  to question in th#e review applications. He has also

A

wy . ‘ . , : .
“the  impugned order, taking into account the circumstances of

submitted that the observations of the Tribunal in T.R.

Mohanty's case (supra) cannot, therefore, be applied in the

’

instant case. He has also referred to Sectopm 83 CPC which

provides that before filing a suit against the Government or a

public officer, notice in writing is required to be given and

the\ suit "can be filed only on expiration of two months

thereafter’ to' enable Government to consider the matter,

Similarly, he submits that the Tribunal has correctly passed

the case that the applicants sheuld make a representation to

the respondenté setting out their grievénces for their

consideration and ‘hence it was held that the O0.A. was
premature. Learned counsel has submitted that there is
absolutely nothing wrong with the’ 1mpugned order so as to
jﬁstify review of the order. He has also eontended that in

Rule 14 of the 1961 Rules, the COndltlonsrof thevse:v1ce of the

.member§~ of the §erv10e in respect of matters for- which no

prov1510n is. made ‘Lh

to 0ff1cens~~of Centr&lm_se'
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the:efore ' oonténds that 1f the appllcants were aggrleved by
thP /jmpugned promotlon ordPr, they cnuld havp either submitted
a . Memorial to' the, Presldent or a rgpresentatlon to the
respondents for their considerat;on befofe‘filing the O.A; In
the cirdumstqnoes. he has submitted thaf‘the decision of the

Tribunal in holding the 0.A.. as premature is in order and

]

prays that the RAs may be dismissed.

6. We have carefully considered: the submissions made.

'by the learned counsel for the parties, N

7.  Shri S.K. Dass, learned couns sel, has contended

‘that there is an appafent error in the Tecibunal's order dated

10

§}A12;l 98 . because we hadldismissed the' 0.4, as premature
“not;ng that not even a single«representatiog had been made
against the impugned order datéd 3}.8.1998. His main
contention .}s' that there is an error in the ~impugned order
B beéause the Tribﬁnal had not considefed.the earlier dec;sionAin
T.R. Mohanty's case (supra) wherein it has been statéq that
there 1is no femedy by way of stétutory appeal under the
releyént 1961 Rules. Even if that is so, we are. unable to

agree with his contentions that there is an apparent error in

wthe order. Paragraph 4 of the impugned order readslas under:

"Learned counsel for the applicant further submits that in

that event the Tribunal mayv treat the O.A, as

regresentatlon to the respondents and give a direétion‘to

the respondents to dispose of the 0. A w1th1n two months”
;KEmphasis-added)

> -'of the

learned




for the appllcanﬂ;hlmself had submltfed that in  the

_eoaﬁsel
facte"and elrcumsfances of ‘the case the renresenfatlon to the
respondents' would be in order. He hasi'submxtted that the
Tribunal"may.di ect he respondents fo treaf the O, itself
as a representation and dlspose of the ~same within a time
frame. It is further elear from what:has been stated " in
paragraph S5 of the order, that after considering the above
submissioh,‘and taking into account the facts and circumstances

:of the case, we came to the cono{usion that the 0.4, was
prematﬁre leaving it open to the applicants to make a suitable

repres enfatlnn to the respOndehts, if they so wish.

-

8, Therefore, the conten t ion of the learned counsel

\Jfor the applicants that because of T.R. Mohanty's case (supra)

/ .
the review application should be allowed, is untenable. His

oral contentions ~that there is‘absolute;y no need for the
applicants to mahe any 'repreéentationf whatsoever to the
respondents against the impugned o;der under any circumstances
because none exists under-the alternate remedy as phovided by
the retevaht Service Rules begs the question. In that case,
there was no need for the iearﬁed eounsel for'the applicants to
'have. made -a submission before the Tribunal on 4.12.1998 that
Yihe ‘Q.A.' itself .may be treated as a representation to the
respendents. on which a direetion may be given to them to
dispoee of the same.  In. this view ef the matter, the
Jjudgements relied wupon by the- learneq counsel for the
ahpiicants will not ass;st them. In vie@»of the ‘submissions
made by the leafned/counsel for the appltcants that the 0.A.
itseIf may be treated'as the repreaentatién, the reverse stand
taken in the Reﬁﬂew AppLicationS‘that the£e~is no question of

filing any represent&tion' is not only an after: thbught. but

=”jciearly contrary to the earller sume831ons .On:thfsf:ground,

4’;jaigg§. the<RAs are l1ableﬂto be dlsmL'sﬂ
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ts. neithef erroneous nor there is‘anyLerror:apparent on the
3

’

e - :‘ .
fagé’ of the record. . The prov1s1ons 0f|sub clauses (a) and (b)

of ‘sub—section4 (2) of Section 20fof'§he Act have also been
referred to, in the arguments.. They”hive-to be read together
with the provisione of sub-section f{l) of this Section.
Sub-section (2) provides as fqllows:

"For - the purpose of sub-section kl), a person shall be

deemed to have availed of all the remedies available tao

_him .under. the relevant. service rules as to redressal of

;

3
]

' . (a) if a 'final order has en_made by Government or other

L)
]
ot

h
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3
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authority- or officer o r perso

'k_’,';

such order under such rules, rejecting any appeal

preferred or representation made by such person

N\

in -conne cflo with the grievance; or

(b) where no final order has been imade by the Government
or ofher authorltv or OfflCPP or fhe person competent to

pass such . order with regard to fhe appeal preferred or

.representation 'made by such person, if a period of six

e * months from the date on which such appeal ‘was preferred or

representation was made has etplred

(Emphasis added)

Section 20 (1) postulates that the Tribunal shall not

‘

"ordiharily" admit an aphlication unlessﬂit is satisfied that

'the appllcant had avalled of all the remedles ava11able to him

under the relevant serv10e rules as to redressal of grievances,

[
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nf alternate remedles and entertaln the appllcatlon in exercise
.of ate dlsnretlon in certaln 01rcumstances Hav1ng regard to
the nature of the meugned order in the O.As.. we had'exercrsed

\

this = discretion, taking  into aeceunt' the facts and

oircumstances of ' the case and also the submissions of the.

learned counsel for the applleants referred to in Para 7 above,

“We are, therefore. unable to agree with_the oontentions of Shri

~S. K. "Dass, learned counsel, that there‘is.any errorv apparent
on the face of the record in the impugned order to Justify

review ~of the order ( See also B. Parmeswara, Rao Vs,
Divisional Engineer, Telecommunication (1998 (13) iTC (0AT)

‘(FB—Hyderabad) 774).

A 9, Sect'ion 20 of the Act clear;y refers. not only to
rejectionh of an appeal preferred by the .aggrieved person
against an order passed under the relevant service rules but

~also ‘refers to a representation made- by such person in
connection with the grievance. It is, however. relevant to
note that under sub-section (3) of Seetlon 20 of the Act, any
remedy available to the applicant by'way of submission of a
memorial to the President or to a Governor of a State or to any
;other funetionary is not deemed to be‘one:of_the remedies which
Efare availabler unless the applicant had elected to submit such
;memorial. Under Section 21 of the Act, the limitation for
adm1e31nn of an applleatlon has been prov1ded in a case where a
flnal order as mentioned in Clauses (a) and (b) of sub-section
A(Z) of. Section»ZO hasdbeenhmade, where agadn reference has been
made- not only to the appeal but to the representatron which
mlght have been given by the person aggrleved Therefore, it

\

ls relevant to note that the provisions of‘the Act dealxng w1th

exhaustxon ofk remed1es clearly refer, not'only to. an. appeal

Whi°h= max -be preferred by the person ¥:4:4 agaznst-the
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Section 21 . also ' provides - that ‘the Tribunal shall not

. W \'( . : i .
"oqﬂ4narily" admit an ‘application .- unless it is

satisfied that the applicant has availed of the remedies under

the service rules as to its redressal .which provision has to be

. read with sub-section (2) which follows. In the facts and
circumstances of the case and keeping 'in view the provisions of
.Sections 20 and 21 of the Act, we see no good ground to allow

the review applications.

(msg
=3
(3]

18, In this connection, the accepted reasoning for

provisions .contained in Section 80 CP wh

re notice of two

)
(

lfD

a1

‘months is required to be given before-filing a suit against a

f—
t
oY)

('f

e here. A representation in

Government are equally applicab

ct

the present circumstances ‘will be somewhat similar to the need

i}

PC to be.

t

h
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for twoe mon notice as provided under Section:80
given to the Government,before a person can file a suit in the

court. This gives the employer Government an opportunity to

-look into the employees’' grievances again and reply to them.

This will help to ayoid unnecessary:liﬁigation between the
employees and emplqur which will, therefore, be in the public
interest.

11, | Keeping in view' the sﬁbmissfons made by the
épplicant'é Qounsel himself when the O.A. was considered for
admission on 4.12,1998 read with Secéion 20.ofvthe Act,  we,
therefore. find no error apéarént on ﬁhe face of the record or

any other sufficient reason to allow the Review Applications.

-The impugned order itself makes it dlear that the same was

passed, in the facts and ciroumstancéé of the case keeping in

‘'view the' relevant provfsions

12. ' For the reasons glven above, RA 23/99 in OA

"2386/98 and RA 28/99 in OA 2385/98 are dlsmlssed - e -
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(Smt Lakshm1 Swamlnathan)
oo i Member(J)
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