ENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

CP No.445/2003 in
DA No.1768/1998.

-

Mew Delhi this the 11th day cof wdarch, 2004.
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HON BLE MR. Si AJU, MEMBER (JUDJC!AL}
HOMBLE MR. S.A. SINGH, MEMBER {(ADMNY)

O

Shr i Mahesh Prasad & Others -Applicants

{By Advccatie Shri P.K. Sharma)

-Versus-—

1. Mr. 8.K. Jaiswal
f Commercial Superintendent,
row New Post as Chief Commercisa!l Manager.

<
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Northern Railway, Gorakhpur, Ur.

z2. Mr. A, Duttia,
Divisional Ratl Manager,

Lucknow Division, uuknow Ur. ~Respendents
(By nior Counsel! 3Sh. E.X. Joseph with Sh. Rajinder

Se
Khatter. Advocate)
ORDER (ORALJ

[

By Mr . Shaniker Raiu. Member {J}:

A brief factuai mateix is relevant, which i

(4]

enumerated as under.. In OA-17B88/1888 85 Commission Vendors
and Bearers approached this Court for regularisation. By an
order dated 14.11.2000 directions have been issued that till

they are reguiarised and nol abiseorbed against the avaitabie

<
b
O

\

anNcies would be paid minimum of the revised pay scale on
the basis of 5th Central Pay Commission’ s recommendaiions
and the other allowances except increment. This was on ihe

strength of an order passed by ithe Apex

¢

ourt in WP (C)
Me.523/87. RA-8/2001 in 0A-1768/88 filed by the respondents

in the O0A was disposed of on 28.3.2007, clarifying tha

e~

though the order in the Writ Pelition was passed in reifation

tc the South Eastern Railway ths same has to ke followed.

2. CWP-523/¢7 fited by the trespondents before the

High Courti of Deihi was disposed of on 7.11.2001. setting




e

(2)
aside +the orders passed !'n RA with a fresh consideration by

the Tribunal.,

3. in  pursuance thereof, in DA-1768/9¢ the

foliowing directions have besen issusad:

PR

o, In wview of the abovs, the 0OA is
and the respondents are directed to ¥
implement "the memorandum dated 13.12.1
abserb  the applicants wherever the v
avaitable within a pericd of B8 months
to availability of vacancies from the
a ficants they will foiiow the
=ctions iven by the Hon'bie Suprems Cour?
from time to time, OA stands disposed
with t{he above directions. Ne costs.”
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it of &a copy of ithis order. For the
sorption of the

vl

[
o
(]

4. Being aggrisved with non-compliance present CP
is filed by +the applicants. tn  reply the respondents
apprised  that the time to comply with the directions was
extended for tﬁree menths and in compliance priority for
absorption against permanent posts was extended e
appticants, the wverification forms have been sent io

applicants for their willingness to be absorbed in Group D’

categoriss. Out of 150 Commission Bearers 7T have been
screenegd earlier and remaining 73 were also screened. 89

screened Vendors/Bearers wetre absorbed whereas 4 Commission

Vendors were found medicatty unfit.

5. I pursuance of an order passed in CP  onr
3.2.1001 a list has been filed by the respondents Where fev
of the applicants have been found unsuftable due to
nen—filting of educational quaiifications, some for being
over-age and in the details at serial No.58-6& E.C. Railway

hhas been approached for their absorption.
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5. Having regard to the above, learned —Tounsel
for applicants contends that the directions hhaving been

complied with ihe guestion of educational guatification and

age cannot be an impediment for their absoirption agalinst
regular vacancies.
7. According to him, when the Apex Court has

©

directed on 3.12.87 for grant of revised pay as per &th
Centrai Pay Commission tiil absorption same has not Deen

foilowed by the respondents.

8. On ihe other hand, lsarned Senior Counsel Sh.
E.X. Joseph, appearing with Sh. Rajinder Khatter contends
that the issue regarding absorption/regularisation of

Commission Vendors/Bearers was pending before the Apex Court

and in WP-1588/86 on 20.4.87 process of regularisation nas

been ordered to be completed within a period of four months

and absorption was in accordance wiith rules.

8. Ministry of Raiiway’ s letter dated 13.12.1976
provided reguiarisation of Commission Vendors/Bearers in the
catering units but as the catering units have besen given on
contract for want of wvacancies regularisation of appiicants
is to be effected against Group O posts in accordance with

rules.

10. Learned counse! furiher contends that as per

rulfes the minimum qualification for appointment to Group 0

o

post is Bin passed and applicants do n possess ithe
afeoresaid qualification. It t1s aiso stated thatl the maximum

age Pimit is provided and appl!icants are beyond the age

Fimit.




11. In so far as revision of pay and allowances

&s par Sth Ceniral Pay Commission is concerned, 1t is stated

that in CW-523/97 which pertained to the South-Eastern
Raiitway the same would not appiy to the case of applicants

and 'mOfeover in the Writ Petition the aforesaid directions
have been set aside and in OA-1788/9S directions were not
specific as to the payment of revised pay scale as pesr 5Sth
Ceniral Fay Commission. Mere reference to the Apex Court
decision would not have any appiicability in thee present

cCase.

12. On  peocinted guery as to whether a direction
would be in futiflity if the age and educational
éuaiificat%ons are to be an impediment for consideration of
applicants for regutarisation, learned Senior Counse] fairly

states that the matter can be re—examined.

13. We have carefully considered the rival
contentions of the parties and perused ths material on
record.

T4, In so far as claim of applicants for grant of
revised pay scale as per 5th CPC til{ regularisation is

concerned, ine decision of tne Tribunai in OA-1788/88 and
RA-8/2001 has been set aside in CWF-448/2001 by the High
Court of Deihi and the saine was to be re-considered. On

re-consideration no specific directions have reen i ssued

except consideration for reguiarisation, as such we do not

find any wilful discbedience on the part of the respondents.
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15. As regerds regularisation is concernes—"we

w
find that the claims of most! of the Vendors/Bearers have
been rejected for non=f7fulfilting the educational
quailification and their being over-—-age. We Tind that the
recrut tment rules also contain a provision for relaxation
and the Tact that applicants had been working though on

commission basis for the last 20 years and as the Apex Court

a

has direclted regularisation, subject 1o availability of
vacancies by adhering to the age fimit and educationat

gualifications and the fact that respondents’ own . letter

dated 14.8.88 prescribe selection process which has aiready

been undertaken before 4.172.1888 the educationat
gualifications would not be adhnered to and the fact that
ihis is not a setection and only a Drocess of
Fegd!arisation; we observe that the aforesaid two {ssuss be

re-considered by the respondents sympatheticaliy with the
ob ject insight, i.e., to tregularise these Commission

Vendors/Bearers.

16. With the above observations CP is disposed

of. Notices are discharged.
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(S A. Sinkéh) (Shanker Raju)
Member (A) Member (J)
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