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DA 188/99

Sh. Asim K.r. Ghosh.

OA 812/99

Bh . S. Jaishankar ?< Ors.

(By AdVDCate: Sh. S.S.Ray)

, Applicants,

Union of India

through Secretary
Mini-stry of External Affairs Responden t.

(E<y Advocate: Sh. A. K. Bhardwa j )
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New Delhi, this the 29th day of August, 2000

Hon'ble Mr. Justive V.Rajagopala Reddy, VC (j)
Hon'ble Sh. Govindan S.Tampi, Member (A)

OA 188/99

Shri Asim Kumar Ghosh
Attache (Commercial)
tmbassy of India
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OA 812/99
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S/o Shreedhar Prasad
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S/oT N Chiinis
Counsellor ( S & H

T. Darlonu
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First Secretary(Economic &Commercuill

5M. Vaduqaokar
S/o M.G. Vaduqaokar
Oefence \liache

3  Balhir Kaur fcja
S,o Pritam Sineh 1 cia 1 1 .ai^ i
First Secretarv i l ladei

9  Neeta Bhushan ^
\V/o Anurau Dluishani 1 lusba.Kil
Second Seaeiarv i Iniormaiioni

10. Anurag Bhushan
S/o R.B. Sahu
Second Secretary
(Culture)

1 1 . Arijit Ghosh
S/o Krishna iMolinii Ghosh
Third Secretary (I.T)

12. K- Asokan
S/o A. Kaliappan
Attache (Administration)

13. Amar Jit Singh
S/o Anant Singh
Attache

14 R.K. Sharma
S/o D R. Sharma
Assistani

15. Digvijay Nath
S/o Banarsi Dass
Assistant

I,, N R Wnkaiaraman
S,o l Naravanas'.vamv
Assibiaiu

1? .\.B Sahni
S/o S D SahnilLate)
.Assistant

18 p.S. Satithanaramatt
S/o P S Srinivasan
Assistattt

I '.i Satvas ir Sitigh
S.'O Fhiri Ram
A -SS'

20, N.K. Sharma
s/o Lakshmi Chattd (Late)
Pcisoiial Assistattt

21 Chander Prakash
,  S/o Chuni Lai (Late)

Persotial .Assistant

22. M.S. Prasad
S/o P.K Sreedharan Nari (Late)
Pcrsottal Assistant
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23. H.L. Makkar

S/o Devi Dass Makkar

Personal Assistant

24. Sushi! Kumar

S/o Shri Pyare Lai
Personal Assistant

25. P. Sahoo

S/o Sanatan Sahoo

Personal Assistant

26. B.S. Gosain

S/o Vijay Singh (Late
Personal Assistant

■If
28.

B. Sarkar
S/o Swaclesh Sarkai
Stenographer

R.S. Prashar
S/o Daya Ram Prashar
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29. S Shekhawal

S/o Mool Singh Shckha\^at
Cliief Pettv OITict-r

30 Shyain Bihari Rai
Shi lanardan Rai

Security Guard

31. R.K. Chhettri
S/o K B. Chjettri (Late)
Security Guard

32. .Aboo Backer LK.
S/o Kunhalan C.K.
Securitv Guard

34.

[ALL .AT THE EMBASSY (31- INDIA AT TOKYO. lAPAN!

35.■Anil Kumar Vinay Kumar
S/o M.C. Sood(Latc)
Vice Consul

Vijayan Machingal
S/o P S. Nair (Laic)
Vice Consul

36.

S/o Om Narain (Late)
Assistant

Lalit K. Sagar
S/o n L. Sagar
Personal Assistant

.Applicants

(By /idvocate : Sh. S.S.r<.ay)
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, Respondents.

VERSUS

UNION OF INDIA
Through the Secretary
Ministry of External Affair-
North Block
New Del hi.

(Bv Advocate Sh. A.K.Bhardwaj)

ORDER

By Mon'hle SH onvindan S Tampi , Member (A)

This combined order seeks to dispose of two

applications - OA No. 188/1999 and OA No. 812/1999 -
as the issues under dispute are the same, the
applicants are identically placed, the pleadings made
are common and argued together.

"r

2. Challenge in these petitions is directed

against the orders No. O/FD/6918/22/98 dated
15-02-1996 and 15-09-1998, issued by the Ministry of
External Affairs, modifying the Foreign Allowance

(F.A.) of the India based officers and staff working
in diplomatic missions/posts abroad.

3. . Facts leading to the filling of these

appl ications are indicated as below. Shri Asim Kr.
Ghosh, applicant in OA 188/99 is Commercial Attache,

the applicants in OAIndian Embassy1 n , Tokyo while
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are a,1 the re.a.nin, officers and staff in the
I„„an Embassy. ToKyc and Consulate General in OsaKa
(except the Ambassador and the .counsulate General)

4. The emoluments dr^wh by the applicants
1  e pay fixed by the Payhave two elements i.e. m

commission, and Foriegn Allowance (FA) in lieu of
oearness Allowance (DA), to cover the additional cost
ef living at the station where the officer is posted
as well as the expenditure which an officer while
aerving abroad has necessarily to incur our which an
officer of corresponding category serving in India has
to incur. Since 1954, this was fixed by foriegn
service Inspectors (FSI), an expert body, who visited
the country and collected the prices

or

■■preditermined basket of commodities and services"
iooluding food, clothing, se:-vants, transport,
.miscellaneous household requirements, laundry and

.  .w,,. electricity etc. This systemelectricity, wattrr, eiec..r,c. -/

provided for grant of weightages also when required
and if - worked well . F3I visited Japan last in 1933
.and had fixed the F.A vide office orders Mo.
Q/7D/5913/4/S4 i ) H) and iii) all dated 28-.o-S^ and
fixed the Emolument Fate of Exchange (ERc) at
^s. -^27-2. Emoluments were being disbursed
.accordingly tiri 13 93. This was sought to be changeed
by 'indexation .P-oposal ' as communicated vide ME.A 's
letter No. 900/,AS (.AD & PU) of 27-1-93 which was
described as a system based on objectivity
transparency and visible accountability and
furthermore, one where foreign allowance revision can
be global and annual on the basis of objectively
•collected data." It was based on Otfited Nation Retail

J.;
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PMce index ((UNRPI) of December, 1997 which also had
a  warnm,. "It should do o^phaa.zod that a1nca th«
,„aaxas rauta to unltad Nations Officials whose
consumption patterns differ from those of the
indigenous population, the 1 indexes cannot be
considered as reflecting the general Relationship of
the price level in the cities shown.

5. The indexation proposal appeared to be
detr'imental to the applicants as it was cased on
York index and all other stations were pegged on to it
by UNRPI data furnished by International Civil Service
commisions, and Foreign Allowance was sought fixed in
us $ and Emolument Rate of Exchange for basic pay was
to be replaced by Official Rate of Exchange (ORE) as
son 01 .01.1998 and frozen till such time as the
foreign allowance is revised. Still ordei No.
O/fD/5918/1 1/98 dated 1 9.02.98. accordingly nxed
rates of foreign allowance ror the of.icer.
of foreign missions retrospectively from 01.10.1993,
and further directed that pay and usual duductions be
calculated in US $ and disbursed ORE of foreign
allowance was to be taken as US$= Rs.36.82.

5. Following the implementation of the Fifth

Pav commissions' recommendations, retrospective
revision of ERE of Rs. 1=Yen=27.2 and the revision of
ORE of US$1=Rs. 36.82,^'^ ground, specified in
mea's letter dated 12.05.1998, that adoption of ERE
for payment of arrears would have given ris^e to huge
,,ter-se disparities, distortions." With the result
after delaying the implementation or Pay Commission
report by 27 months, Ministry arbitrarily ra/ i .-sd
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ERE of Re 1=Yen 27.2 to ORE of US$ 1= Rs.36.82,
leading to a sitution, where pay and allowances f(V
the period 1-1-96 to 31-12-97'came to be paid at ERE
while the arrears were dibursed only at ORE of US$ 1 =
36.82 causing considerable financial loss. This has
the added^their disadvantage; , in that as US $ was weak
against Japanese Yen. A number of representations
were sent against the order dated 19.02.1998
12.03.19?5 22.04.18 and 02.09. 1998, but they did not
evoke any response. To add to the applicants'
discomfiture MEA's letter No. 0/7D/5918/22/8S dated
16.09. 198C, further reduced the F.A. and^ the ERE,
resulting in cumulative reduction ranging between 25
to 42% in the emoluments. This was made retrospective
from 01 .04. 19^5, Keeping the above in abeyance ..the
Ambassador vyrote on 28.09.98 to ME,4^ requesting that
FBI team be sent, but instead MEA by their letter
dated OS. 10. 1 998 ^^"^ought to explain the validity and
rationale of !jNRFi'."" though'admi tting that "India based
officers and staff in Tokyo have suffered losses on

account of indexation propoal ." A further letter from

the Ambassador on 28. 10. 1998 was replied by MEA on the
same day stating that the Indexation System has been
implemented to rationalise FA structure'and evolve a
transparent and efficient review mechanism and also
enclosing a note on the Indexation Scheme with
solutions to possible doubts on the implementation.

Thus the new system had been imposed on the Embassy

staff, , Officers and staff of otner uovt. of india
' A

Offices working under Ministry of Tourism ari<i Commerce

and Indian PSUs in Tokyo, continue to draw pay and

allowances at the old ERA. The applicant5 also say

that in the report of Economic Intelligence Unit at

fir
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London, published in Japnese
Times

showed Tokyo as

showing their bad plight.

the costliest city

on 19.01.1999

in the worlij:

7. Grounds taken by the applicant therefore
are

„ «obcdys pay can be reduced fron, what
ne/she has been drawin, for duite sometime and even if

reduction can be ordered It can only e
snd any reduction can only Ceprospective. and any

prospective.
Respondents had not taken any step to

._Q,-/.-pp which had reuslted in
rectify the anomalies in ORc, cR-
huge financial loss to the applicants.

ii i ) payment of arrearss from 1-1-199d
following the adoption of 5th CFC's recommendation.
Should have been only in terms of ERE and not of ORE .

iv) Govt's previous practice of drawing up a
of commodities in respect of which compensation

eased on pre-deter.tlned reeduire.ent and average
prices was being paid was given up.

V) system of FSI should net have been given up
,^.reiv oecause the number of missions has gone up or
,,,, rsi, .ere not themselves interested in visiting
all the missions. This lapse should not nave been
permitted to continue.

vi) The adoption of Indexation system was
irregular as Govt. of India had no role at all in the
fixation and/or review of UNRPI.

vii ) MEA's view that the new system had
benefitted 79 missions, does not mear^much, as 79
other missions have not so gained. Their contention
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that the char^geover has benefitted those posted in

difficult stations also is not borne out on facts.

viii) Selection of UNRPI System; was arbitrarV
and unjust particularly to those in Tokyo^ as US $ is

weaker than Yen, and the index prepared at New York

was not relatable to commociities and consumption

pattern of many.in Indian Missions, especially so in

Tokyo.

ix) ICSC itself has itself warned that the

index was relatable to UN officials whose consumption

patterns, were different. The parametres followed by

the UNRPI was different and among ICSC'', s packet of 258

items of grocery as many as 108 are of no relevance to

Indian Missions. The position is the same in respect

of household requirement;as well.

(x) MEA has failed to appreciate the above as

well as the impact by two factors like rate of

exchange and the anticipated dollar driven

expenditure. To -set it right, the Ministry earlier

used to calculate foreign allowance in local

currency-Yen- and expressed it in Indian Rupees on a

predeterminated rate. The new provisions exposes the

famil ies to high fluctuation rate.

xi .) While the UNRPI is going down^ for Japan

the cost of living has shown as upward trend, causing

greater Lordship to those like the applicant.

xii) Adopting of UNRPI based on New York is

faulty and irrelevant.

xii i) UNRPI is not adopted by the Govt. of

India itself when its officials go abroad and they are

paid at different rates in different countries'.

XiV1 The indexation has caused hostile

d'iscrimination as far as embassy staff are concerned,
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as Indian officers and staff -orMng undar Ministry of
Tourism, Ministry of Commerce as well as those
induan PSUs, located in ToKyo continue to get their
allowances in the old ERE.

XV) The Govt. Should have considerd a fresh

If the same was faulty but till such time, it was done
„ew proceddudre adopted, the earlier practice

should have continued.

xvi) Govt. Should have granted options to the
employees to adopt the new practice or continue with
tne earlier one. as it is indicated, that a few have
benefitted from the new system elsewhere.

B  In view of the above, the applicants seek
fnat thrordersNo. o/7D/6C18,/22/S,5 dated 19.02. i sgs
.and 16.09.199-3 be quashed, the earner pr-.-ceuor.
restored and frie"raii"pondents be directed to pa./
arrears on increse granted by 5th OPC at the ERE of Re
,=van 27.2 and refund the amounts recovered.'sought to
bee removed from pay and allowances while implementing
t,he impugned orders.

5..:ontesting the pleas raised by the
applicants, MEA, the respondents plead that the staff
attached to over 150 missions abroad are taken care of
by providing facilities commensurate with their rank
and country's economic capabilities. m addition
basic pay and foreign Allowance (F.A.) they are given
Chi'idren Education Allowance, health care, free
furnished accommodation, home -leave passage, par.
payment of insurance on personal car etc. roreign
Allowance varies from country to country depending on
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, of iwin? in the countries where the stafr >s
^  oay is expresses In rupees, which^posted while basic -ndia. Till 1998,"

-ficial would have been paid m i
fixed by Foriegn Service

tne foreign allowance was .
Who visited the countries,inspectors • ; indicated in the

.  nrices of goods and services,the prices o y ^^rvices, fixed m
•  hssket of goods and services,pre-ditermined ^

an average Indian ramily, and
pupees. u was, however, gWen In

rate of exchange which'°"\/:::::::s :s1t <ahP was froten till the next
prevailed a.. Fa. s ' _

.  ... This rate was called the anoiiffl-nie ■
a  ehort) Tnis system workedExoMn^ ,ERE for Short, . ,„preasing

■ T y hut over the years and w,.n .n.satisfactorily, but
■  rso a need for change was t-.-,n-ter of missions a needaooount Of the suoiectivity in ra. pro - ^

=,E io relation whatsoever with marxe.. r.
'  in Japan•'•nt'^iiv unreali = 'wi.'and became .ota. .y

,  p. 1- Y ^7.20 while he or: itw iai ra-remaineo at R^- '- .
A  ir.T In '-f. i-.-

exchange wa. -- . - 1. n. and
retrospectively there were ^ •

RS.

XW, XW . t * i

31- R« U.79 and Ra.
7 2 and iJi>" ?>UOM -P '

o .

revised system which would impart .poiect, v, ty ,
evenhandednass .and transparency to ^
Che missions became neces-.ary

-1 4. -- thp s6srcn 'Or*
•inde.^ation scheme' was the r. u
such a system.

Che indexation scheme^0. In terms or
r- cr-ir= T.ndex preparedi_i-qg Retail rrri'--introduced w.e.r. ' ^ service

united National International
cost ^ •

ijrQC) was taken as the oaComm. (iCau; wa

Of an .average Indian f.amiiy aProad we-
o-aTculated and FA was fixed accordi.ngiy, F.,„ - -

-H-i j-^CtSu '->0
^  r...v Find allowance v^^=r-fixed in Ub b ^nd way -

^1i;

li l

J,.:i



~

V,

t  ?

U)

V

be paid at official rate of Exchange (ORE). After
review adjustments were made w.e.f. 1-4-98. This
respondents feel , is the correc-t procedure and greatly
preferable to the excercise based on the F.S.I.'s
visit and procedure attendant on it.

11. Following the adoption of the 5th Central

Pay commission's recommendations communicated to mEa
on 20-9-97, necessitated revised calculations
primarily on account of the merged portion of OA (in
lieu of which FA is given) in the basic pay and also

on account of adoption of a uniform rate of exchange

to avoid disparities among missions while paying
arrears. It was, therefore, decided that where

payment was to be made in foriegn exchange i .e. (a)
for officers eervina in a mission or post and (b! f-'.r

officers transferred ■ to a. mi as i on.'^DOSt—

another mis.^ion/Dost. for the period of service

r-^ndered bv Mm in the nr^vious mieeinn/nost ORE would

hp aoDlied. This had become necessary as ERE had

become totally unreal istic.^more than over-compensa.-e

officers in certain stations. This had to be stoppec.

.Accordingly it was decided to have the new indexa'tion

system and to make all payments in ORE. As the

adoption of ERE would have provided unintended

windfall^ to certain persons while disbursing arrears,

it was correctly decided only to go by the ORE. ror

instance, payment to the officers of the same -ank and
M

entitled to same amount^as arrears w^^^& at vasuly
different quantities. This would have given rise to

heavy disparities and discrimination would have

resulted among those posted out/returned in betwe_n.
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unintended windfall td some and unintended loss to
.ome nave teen avoided dy tne correct method adopte^
by the respondents, according to them.

,2. order NO, O/FD/6918/22/98 dated 19-2-98
bhe revised policy decision Intended to bring

/^hiiartively, and unformity and toabout transparency, objectively,
remove distortions. As alleged, basic pay has not
been reduced, but only foreign allowance has been
nationalised. Order No, O/FD/8918/22/98 dated
,5-3-98 was again a policy decision after a team of
.ffieers visited New York, col 1lected the prices o,
commodities, for reflxing the foreign allowance in
tune with UNRPI. The index was 113 tor Tokyo
against 100 for New York. Adjustments were also
accordingly made. While fixing the revised FA.

Recommendations of the ri i -h
r  the MEA. following Finance,

■-,Commiss"OiT were adopuc— ■ — - ,
,  no-Q-07, and keeping in mindMinistry 3 letter oa-eo -.t -

.n the circumstances, and special benefits being
angoyed by the mission. There was no delay at all In

a. ca qiiaqed bv the applicants,implementation, as di i-geu u.

id . Freezing of the ERE for year's on end had
to a number of anomalies, especially as it had

become totally unrealistic and, therefore, the
aAoDtion of US $ based payment at ORE was total ,y
correct and rational . Though, the adoption of
indexation proposal was communicated in July 1998.
representation has been received from the\ppl 1 cants.
in fact the adoption of scheme was immediately
necessary as in some places including Tokyo,
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of the actual nvin.$were far in excess of theemoluments were ^ cop what had
on aoooon. o. .no

happened is only the reduct ^ ^ enjoying and not
in Tokyo were enjoyi y■cushion- those postedd m ToKy,

■Its removal as alleged.

to etate that those in Tokyo15 It is wrong to state
.  . their facilities werebeen discriminated or tneihave been p^y

-  hv during the adoption of
'  cations by changeover into morecommission-s geoommendations,

.-I rnKiart 1 ve system.,„,ycrm transparent and opge.. f
a. it had arrected them„cong to suggest tna. i-

fnat too retrospective efr-ct,
nave neutralised the purchasing poners.

,6 Besides, the scheme was not .ntroducvd
^-nignr ' but only after sufficient notice was giverovermgni., -j . ^ Tr,r,-an

,C all concerned. Including those worK,ng . . ■■ ■
■  Tonvo about the implications of theMission in lOKyo,

scheme.

n. Following the above, all the grounuS
raised by the applicants have -also been contested as

a  Ua-S-rw-l MNRP' W3S
rt baeel^s^ and not to be admi -.u-^-ir,correct. Dasei-^-

,  ̂ national index adopted to ditermine the .relative
,^3, of living in missions/posts abroad.

. j. 'djfpni !ri ■ :

■c-vr-^ end rpiayapb aspect is—=—o:dmportan-r.—ana—

^Hpnnated ^ojlieet^ddl^loiml-COgt_Q^ —-
■  H^^ation foreign allowajlce_and__thro^1-hroiiQh inHevation—SJ •

^  facilities. Nothing has
package of other bener i —
^  * cr. ncove ^^-at indexation^een shown by the applicants to prove -■
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th^"- Tti®,,3 detriment ^^^,3 3„<, should he rejected,,
therefore, devoid of men
urge the respondents..

'  To for both the,8 Heard the counsels
Qh S.S.Ray, the

and the respondnets.applicants appHodnts, says
laanned counsel appsann, for

,„r fixind the foriedn allowance, M
.  pf dataoy thefSI, has suddenly dWen itPPllection ,„psxat.on system, which

up for a new cono ,.,iss. .4 practice
„as not relatable to \.u.omci.U and
„nch was relevant only for ^ ^^ ,^33333
tslataole to Hew VorK, was Peind soud

.h, -taff worKihd in various Indian
.  h „ -he aotual cost ormissions, without ahy heed - - - ^

e,- wh'='r» they work and ignor.ngin the areas wner _ wfiey
... entitled additiona:

-r.,ct that UN ofTicual- - -4-WV- 333 33ip at'rates much hidher .nanPPmpensation and^^^^_ ,„p3xation system has hit,
3py diplomatic even. ^^

-.hcnijjTiv '•■hose worKing

.qri. very oos-iy
,  , .MDPT if^eTf touching,3 VPS world with the UURPi it-e.

,  „hh - ahd the applicants, are,
w  N-w- iQlk - -- .,0 V CPS He points
.....fpya .odhsideraPle financial nvsaes.

,v that the F.4. permitted to them have.-ut that not only that tn_
thP ol^a of rationalisation, that also•o^on reduced on the plea or ra

- W e.f. 1-1-98 and 1-1-98 respectively - but
'  ...3t has heen compounded by replacihdvhs adverse errect nas oe^.

■  fpRp^ wh1ch"^wa3 frozenthe Emoluments Rate of E,vchande (ERr)
,q84 to dive some stability in income to the s a ,

.3, Official Rate of Exohand. iORE) ahd,tnat too in
dp-nor terms, this has led to .considerable f1nan.oial
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loss to the entire officers and staff posted in Tokyo
and Osaka. Ambassador in Tokyo and Censul General in
Osaka have also been similarly affected, but on
grounds of propriety, they ^ave not chosen to be
parties in the applications. Perusal of the
correspondence between the Embassy and MEA. which are

part of the record would show that the diplomatic
mission have strongly taken up the matter, with the
MEA. but they were ® short shrift in the matter
and the scheme was put on stream. and with
retrospective effect^ to boot,

19. Further, instead of the practice earlier

to draw the FA in Yen vis-a-vis Indian Rupee, the mode
adopted now was to convert the emoluments in Indian
Rupee to dollar terms and thence to Yen. As Rupee was
weaker than dollar and as Yen was stronger than

dollar, the applicants have been hit as both sides

by the escalation in the cost of living on the one
hand and the reduction in their emoluments on '-he

other. The relief they had been provided to deal with

such situations - ERE -has also been arbitrarily
taken away.

•-Y" ■

20. To add to their discomfiture, it has a!so

been decided to effect the payment of arrears of pay

and allowances, following the adoption of the
recommendation of the 5th Central Pay Commission, also

in ORE which was wrong in principle. Adoption of the

new indexation scheme and the replacement of =RE by

ORE would not by themselves justify such a step, as

even by granting their relevance without accepting .t,
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they would not be relatable to 1996 and 1997, to which
the arrears relate. MEA's decision In this regard was
also faulty and calls for redressal. argues Sh, Ray.

21. Arguing forceful'ly on behalf of the
respondents sh. A.K.Bhardwaj, the learned counsel
stated that the pleas by applicants were misplaced and
misconceived. «EA, the respondents who were following
the practice of FSI's visits and collection of data
regarding the price of a baskets of goods and services
from 195A, for fixing the FA, had to give it up as the
practice had outlived Its utility In practical terms
and as the visits by FSI had become few and far
between and irregular. Besides, it was possible to
get fresh authentic and upto date information without
.making long visits. That is why it was decided by the
respondents to take recourse a fresh rational. open,
transparent and objeoioi.v,e. sys.tems, which had relevance
to international practice. .Adoption of the Inde.xation
scheme, based on United Nations Retail Price Index
iuNRFI), issued on quarterly basis by united Nations
international Civil service Commission, with necessary
adjustment --or individual countries was logical step
to be taken. That was what the MEA has done and the
same cannot be faulted, argues Shri Bhardwaj. The new
scheme was forward looking, efficient and impartial
and therefore, recommended for adootion. The fact
that while adopting it some missions, were placed at a
disadvantage vis-a-vis the positions the^y enjoyed
earlier, would not make it any less releva'nt as no
system can bring total satisfaction to al i .-once, ned
without exception. Such a situation is not feas.b

ei ther.
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4. PRF by ORE was also
22. Replacement or ERt oy

„e«ssar/'and 109I-I as EHE had baen frozen at the
,984 level and continued to be in foroe inspite of its
Having become totally anaohronistio and unrealistioe.
It was fixed at a time as far as ToXyo was considered
„Hen 8e , eoualled 27 Yen and even when 8e 1 bad taXen
„ tne level of eoually 3.049 Yen, it continued, w,tn
tne effect that the officers and staff had the
advantage in the rate of exchange to the tune of as
„any as eight times. This, with all other attendant
facilities could not have been continued for ever oy
any reasonable administration and ME.^ had. therefore,
correctly decided to put a step to it. This could not;
,y any stetch of argument, be called wrong or arbitrary
merely because it had taken away the unintended
windfall of an advantage vis-a-vis those working
member of other diplomatic missions/posts. Applicants
do not at all have any legitimate gr.evance aga.
the scheme, urges the counsel.

23. The learned counsel for the respondents

also strongly contests the plea of the applicants -or
payment of arrears of pay following the 5th oay
oommtssion's recommendations at the ES.4, as according

H,„, this was earlier permitted only for
calculation ofE.4. The appl icants have no right for
.such a claim and it has to be dismissed.

24. Written submissions filed on- 22-b-^uoO uv

the learned counsel for the applicants in the OAs, are
summarised as below :
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,s tue costliest city m tue "oi" ^
"  cere ano staff of Embassytberefore. all tbe o

i" Toyyo and Consulate scbeme, fr-of
effected by tne change oven ,
tne FSI system. ,3.2.,998 (-.e.f-

ii) orders dat their Fe,,  . ,.4-98) nave reduced their
3„a 15-8-EE («.e-f- of the
ooth in terms of the amount an^
Charge in calculation from
„eaKer vis-a-vis o ,„o
thp arrangement oKst the applicants nard.thence to Yen das i_i-q6 to 31-12-97,

•»,« f-hp oer iOd i ' -iii) ,« dunng .he P
,  of pay,/allo«ances ware dra»n -ftom the adoption o, th.

of pay ar,s,ng ^ commission should
,i-ecommendations of tne
also have deen on ERE. of the

•--acir • 1v). caus.- , arbitrary
,  uq^'s recommendation anpay comm.ssion^ ,ave put them into disadvantage.

,rtroduction ^ ,,,.rd revision following
Their emolument, ihs. fact had come

drhrt'c; recommendation,
pay commission s

down. commission was
Arrears or ^-o

t^juatina ^ oroposel communicated
;  „od indicated that the FFF. in respect

.  Qft tself hao

Shall be replaced by ORE on l -',0 not be retrospectively applied to
Toerefore, it could not
the period 1-1-86 to - relating to, ,„Rpi with base in New York,

UNRPi w Indian
.  rnf he appl ioaole ro

UN Officials shoul -Officers in various nfissions a= -h-y
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by UN Scales of pay.

viii) Respondents have ■ themselves admitted

that staff posted at Tokyo have suffered loss due to

the change over.

ix) Prices of the preditermined basket of

refrence commodities, are based in New York, but it

would differ from country to country, which fact has

not been kept in view while adopting the index.

x) Out of 158 mission, 79 have according uo

the respondents from the new scheme, which meant that

the remaining 79 have been adversely affected.

xi) Officials working under other Ministries

like Tourism and Commerce, but based in Tokyo as well

as those attached to the PSUs continue to be governed

by ERE and, therefore, there was no justification to

bring about the new system only for the diplomatic

personnel.

XIi) FSI had not been fully given up the MEA,

as even after the introduction of indexation proposal

F3I had visited Myanmar.

xiii) Adoption of the index, with the base a'-

New York was improper. If at all any change waa

required, MEA should have kept Delhi , not New ior-r. as

the base.

: 1V) ERE is stil l bei ng applled for

representational grant (entertainment allowance) in

all missions.

XV) MEA's plea that the changeover is a pol icy

decision also does not mean much, as policy decisions

also can be called in question, if they are arbitrary,

as they are liable to judicial review.
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■hhA above submissions,24. Rebutting the ^ ^
1  fnr the respondents

4.9-2000, the learned counse .
states as follows •:

(a) UNRPI adopted by the Govt. has taken care
t  of living in diffrent countriesof relative cost of nvmg

including Japan.

..option of in.exat.cP s.ste. aoO ORE are
deoisions baaed on sound principles JMa^a

the FA of the applicant, ounot reduced the FA .
they were enjoying.thP undue benefit tneytaken away tne unuu

,,, P, ,S fixed only in doHors and not m
Indian Currency.

Additional cost of living is covereo
.ne payment of FA under indexation systems and Ok.

(e) The applicants are entitled to get^ .he
arrears of pay/allowanoes only m rupees and no. in

WAfA they are oosted, anart f '■he rountrv wnere oneythe currency or .ne
1  -ixAd sixteen yearj ifQthat too at a rate wrongly , ixad ■

-j _ e . i ssa.

,-r, Basic pay (a-eans) cannot be Calmed 'n
j -xw hut that too at

y,„, but only FA can be claimed -o.
the current rate of exchange.

(P, The staff at ToKyo had not euf?er,d any
-  • on -denied the undue advantagelosses, but have Oh.y oeen ..enied . ^

iV S f U 1 V T " X 31 ! ^ ■
they had been enjoying due t-o .n.
FA S

'  '[ :

II
I  1

i  i
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,„, Th^ UNRPI has ts bs fbllowad properly ap«
there Is no need for any positive or negative
adjustment.

«

(i, FSI practice has been given up, on account
it had outlived itsof its discrepancies and

relevance, UNRPI is the better alternative.

(j) The poltoy decision taken by the
OPvern..nt (MEM is rational , correct and objective
and accepted by generally. This is not to be
te-opened. The applications, therefore, have to fail ,
reiterates the counsel for the respondents.

25. We have carefully deliberated un ,h.
rivei conventions^ ably and forcerui ly --anv

,  . rh-r-i '<ptrl thfi' records placed
rival counsel^ and nave

-'■■tefnre us in the matter. The matters under .-hal lenge
are two fold i .e. the adoption of Indexation System

"ivinn Pnr*PiC]n Al !0W3.nCS v^A.replacing FSI system ror nxi..g ro - 9
-  -tJT^-i /-isi Ratg'of Exchangealong with substitution or O.TiCial Ra.e

(ORE.) for Emolument Rate of E.xchange) and tne uenia.
to grant arrears .of pay and allowances en .the .adoption

.Rrh Pav Commissicn
,-,f the recommendations '-' i ■-

calculated at ERE.

27. The officers and staff posted in Indian
diplomatic missions abroad are paid pay and allowances
at the rates in which their counterparts i^J mdia are
paid subject to exchange rate f 1 uctuat.ion. Besides,

lieu of the Dearness .Allowance paid .-u -ho-c
working in India, they are a. -so pa-iu rore.g..
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Allowance. In terms of annexure III to the Handboc^k
of Rules and Regulations relating to the Indian
Foreign Service Vol.1, Foreign allowance is—intended

r.over additional cost of living at the station
u/hpr^ the officer is nosted as well—as—expenditure

en ofr-irpr. while ^prvino abroerl has necessarily
t,-, incur eitH,.r et home or abroad, over end above that
u,hirh en offirpr of corrA^nondino category serving in
T,.die is evner.ted to Heve to bear". The instructions

goes on to state that the "r.ovt. mav fix the foreign
^Iinwence .^rtmissibie to each officer or ^ech category
nf office^--^ et. Pach et.etion oost abroad—and' may

it frr,m time to r i according to ^
.^■rr.imetances. " It would mean, therefore, that while
ha ie me^nt. r,o ccmnensate t^p officer/emplovee towards

addi^-ional avoenditure he ie exoected/ca i led uooo

t.-, rncur in romoari^on to .his noiinteroarts in—In^
the fixat.ion or modi f i cation of the FA is in the c"!ear-
Hr.mein of rhP hovt. depending on the—n.i rnumstances .

."arnnhasis eucolied)

23. Foreign Allowance used to be fixed by the

Govt. earlier by a team of Foreign Service
Inspectors, (FSI) visiting the foreing country
concerned, collecting the prices of a pre-ditermined
basket of commodities and services which would be
relvant for an average Indian family, identified in
1954, and making necessary adjustments. This was
represented in Indian rupees, but permitted to be
drawn in local currency, worked out a.t the rate of
exchange prevailing during the visit of FSI and this

•v
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,ate Which ca.e to be called EmolM-nt^_B^
(EREl was frozen till the next visit by the

n

FSI.

29, However, as the time went on, the number
of missions went beyond 150 across the world, FSI
visits became difficult to organise and irregular,
need was felt for devising a new system. It also
became necessary, as the freeding of ERE for a long
time led to situations wholly unrealistic, as the ERE
came to bear no relation to contemporary market. The
following table given by HEA shows the picture
clearly.

•-^^1

i

5tat i on ERb on 31-12-97 ORE on 31-12-97

Tokyo Re. 1 = Yen 27.20 R0. 1 - Yen 4.407

London
/»

1  :
£>. '

KS.1o.05 ^ 1 = Rs.62.72

Geneva Re. 1 = SFR 0.2279 Re. 1 = SFR 0.0-3.37

Washington

C
CO

1

= RS.14.79 US $ 1 =. Rs. 36.82

_ „
-
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30, It is in the above context that the
Govt./MEA decided to have a fresh look on the problem
and decided to go in for a new procedure - in place of
the FSI visits which have becomp few and far between -
which was relatable to international standards i.e.
adoption of the United Nations Retail Price Index
prepared by United Nations International Civil Service
commission for various cities in the world, and
updated on quarterly basis. The index, based at New
York was adjusted for other places and FA was sought
to be fixed accordingly. This method which came to be
called the 'Indexation Scheme' and introduced

_ 1_1_98, fixed foriegn allowances in US dol lor

terms with the direction that pay and allowances be
paid, at the official rats of exchanges, common to for
all missions and posts abroad. This was given errac..
to by the impugned orders No. 0/7D/591.3/£2/'ab dated
19-2-9-3 and 16-9-98.

i'S.

31. The appl icants plea is that the
introduction of the indexation scheme and the
attendant changes have hit them hard and that they
have been affected adversely in two ways - nrst by
way of reduction of FA and secondly by the direction
that the emoluments would be paid in terms of ORE and
not at the ERE. They point out in their letter dated
12-3-93 to the MEA that the Ambassador's Foreign
Allowance would come down effectively from US S o-oOu
to US $ 4545, i .e. reduction of 33 % from what he was
drawing earlier which was harsh. Similar deductions
would be ordered in the case of others as wel i . In
fact, in terms of MEA's letter No. 0/7D/591S/22/98
dated 19-2-9.3 it has been fixed at US $ ^354 and by
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the letter of the same number dated 16-9-98 it \s
revised to US S 3619. It ie this reduotion/revision.
whioh has been conceded by the MEA also, which they
agitate against. iheir plea;is that this reduction
cannot, be seen by them as a "system based on
Objectivity, transparency and visible accountability .
And, therefore, this should be given a go bye.
unfortunately,, we are not convinced. A system long
tested like the fixation of FA, after the visit and
study by the F3I, would have had an advantage at an
earlier time, while the number of missions were less
and FBI undertook more visits. But, with the number
of visits by FBI becoming fewer and irregular, and the
communication facil ities increasing with data becoming
available at more frequent intervai -e '-nc wor,.j

there was no compulsion for the Gover-nment to ho^d on
to a practice, which has outl ived its utirty. and has
become totally unrelated to 4 market conditions. MEA,
the respondents have, therefore, correctly embarked
upon the adoption of the indexation scheme based on
UNRPI. an interntional mdex with reference to goods
and services, based at New York, with necessary
adjustments to local conditions 1 .1 '-h..
countries. This cannot be called in question, as the
adjustments are inbuilt in the system and it
acknowledges the very existence of higher or lower

cost of living in various cities. In fact, the UNRPI,
adopted by UN International Services Commission,

concedes that the index for Tokyo is higher" than that

New York, the former being the oostlieS'.. ci '-y .

Indexation Scheme has taKen that rac'^or aiso in.,u

•-3

y
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consideration while fixing the FA for Japan.
therefore, oonvinced that the scheme_adopte£_P!^ i®
rational , reasonable and not arbi^y

32. While adopting a policy or modifying a

policy, Govt. can only examine the issue from the
various angles with reference to those who are
affected, country's financial position and the need or
otherwise to continue any system which would affect
the majority. It is possible that the adoption of a
new system can adversely affect certain individuals or
group of individuals and can baulk them ,of the
facilities to being enjoyed by them till the correctly
or otherwise. In this case, those attached to the
Embassy in Tokyo and Consul ate General , Osaka were
beneficiaries of a practice which had outlived its
val idity. Or, the basis of the ERE fixed and rro-en

,  1984 they were getting the benefit of FA even as late

a.s in 1 997. The ERE fixed was at Re.1=Yen 27.20; and
it continued till December 1 997, when the ofncial
rats of exchange has slipped down to Re. 1-fen o.-^O/.
This had given the,applicants an unintended windfall
uninterruptedly for over 14 years. It is this unfair
advantage which they ware enjoying vis-a-vis those

posted in m^ other missions, which has been taken
away by the .adoption of the Indexation -Scheme and the
direction to have the payments effected in dollar

terms at the official rats of exchange. The fact that

the rupee has sl ipped vis-a-vis the dollor and that US
.$ is sliding behind Japanese Yen over the years, is no

reason at all for the Government to persevere with the

earlier pr-actice. In fact, the Govt. is aware of the
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,  Tetter dated 8-10-98 from
ae the following m the let ^«ba.sador in

Qe^rurity MEA t,0 une
the special Secun

Tokyo shows paras 4 & 5

nff icers__and.^ta££^-i—rg— rndexatjonthe fndjxatT^iV-tStST
jhe reductionreaucT:.iui' ■ • • .

both on account ofproposal
emoluments ppj ^ell as change in
reduction " qRL

1 s

you ,»ay like to^know tn«
had5. However,

jphAvetion—Qroposal of our

^eTTinn^

Tnrieyation

annual

abroad
nanc 6ureaseno of

paraonnel—posted ,g Missions
concern^ In ! -|t' of Indexation

asfar

aH result of Indexation
Pas gone up
proposal .

Obviously Governoent has done ahead with toe,0 it -rait that this Change in policy »aa ,n

.  . -f the majority, notwithstandihe u.e
the best -nteresu '-yT i-ne maj

that quit; a ■few others who ware enjoy iom

o„,„tehded oanents^that -Jtlon, uould he torcad .
oart with tham and would have hearthurin,. ruv
odmihistration cannot continue with an ohseiata
pnaotica. merely hacause it hanatittad one chosen

tnerehora, the decision taken hy the HEk^atvar
a.;-,.oc -- thi=» pros and '^uns Oi-  -rri long del 1 oerauTons i-m -n-carerui ana njny _

,ne issue and after putting all the parsons likeiy vO
be .ffactad on notice, through the letter dated ho.
gOOMSCaO a PU,/SS dated 2T-0,-iEsa cannot in
principle be called in question.
therefore, in law and in fairness interfere with^^the
adoption of the impugned orders No. -0/iD;o9l3/^-/-

j  q-1^,98- exceot to e Sl ight
■  dated 19-2-1SSS and lo-. .

,  the period of its
extent with regard
implementation; as would be shown below.

L-
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33. Next we com§ to the date of
,„,p,ementat,on of the ns» policy. It is not Oispoted
that the impugned letters dated 19-2-98 and i6
issued by the HEA, have brought on stream a policy
„hich «as totally at variance with the policy and
practice hitherto followed. And it had affected the
service condition-s relating to pay and allowances or
all the officers and staff posted at the diplomatic
and consular offices in all parts of the world, most
of them beneficially, but some not so beneficially.
It was, therefore, necessary that the schema could
have been implemented only after putting all concerned
on notice. The first indication from the MEA to that
effect is by the letter dated 27-1-9S, acdressed by
the Additional Secretary, MEA to all Heads
iMissions. The letter, however, doesnot mention tne
date on which the new system for payment of FA becomes
operative. This is done in the letter No.
Q/7D/691S/22/S3 dated 19-2-93 which states in para 8
as below :

■ .n' '

"The order of Foreign Allowance wil i ce
effective from 1st January, 1998 (First -January
Nineteen Hundred and Ninety Eight) and would be val id
till Slot March, 1993. Fresh orders would follow
therafter."

The next letter is No. 0/70/6913/22/98 dated
.|S_9_98, which reads in para 8 as rollows .
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of Foreign Allowance will n® ,
"Thie order ,

,  • 1 1988 to March 31,
effective fcom Ap

orders will 1=®"- thereafter" '

orders attempt to'give effect to theThese orders

,or retrospectively fro. 1-1-98 and 1 - 9 .
r e orders canot be upheld as they areThese retrospec iv -.rlier period, which.t least a few from an earlier p

felrness and propriety. ImPlo-"^-"
be permitted to be operativethe orders can thereto , ,o-i-98 anderom the dates Of their issue i.e. -

^5_9_98 respectively.

3e. last point for dltermination m these
rhe payments or arrears

aoplications rela.s= ^ of the
,  _ .he adoption of the recommendatvu,following . 1.1-96. the

n-or-i-ral Pay Commission w.e.r.
=  ■ tha- as the implementation
applicants sCenuously an^ue tha.
Of the reocmmendation was taKen u. -
the end Of oecemoer, iS9T,

nr.cted that the same would al =o
"  ' -eiiev based on indexation schemein tune With the new pOM., ^ to

Thev nave also prote=ted -n.and on ■-■F-- - ,ireadv given.
-  -ame portion of the arrears air.ad.

,  plead that the arrears.espondents, however, piead
... 11, Of the pas 10 pay oannot be given m Yen,

" 0" L rupees, and that the reouest _ of the
, . .ants was misconceived, we have to dirfer,applicants was . t-i-Qe to

,  ,,tears related to the period of i, 1the arrear- rhouqht ot
-  before the new scheme was

P ted. They should, therefore, n^.urally
,  .1 practice prevailing during thatgoverned oy ..le ■

period. in fact, para 3 (ivi or tne

I
P
M

If
!!
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^  ' e. ■51-12-97 (1-1-98) IS^  nf arrears up to 31 12 9/payment of ^^Tcers
tffied by the earlier practi« and tbbsanctified oy reduction m

H ttaff «"ia not be made to suffer anyand staft wo policy
hv reason of the adoption or thearrears, by rea ,.„trectlv worked

„  a later date. Arrears have been oorreotl.
.  —C and no recovery oniian keeoing in mind the t«E and noout earlier keepmy

juetifled. Appl ioanfs Plea on
therefore, .succeeds.

^  eujs aop"i icstione35. in view of the abov=, -•
w  Ar" ̂  -* c * o r ci 1 m Q ' y

..-.-eed. but .pnly., marginally, anu ar, -.
Olsposed of with tnV foil owing directions :

"IsttfiTS No.

..-.,Sn,!i2,/9l'daS 19-2-9S%nd ^64-93 upbai^-(j ! r n.J 1 i- i- ./

_  f* r S V / 3. i i O W 3 n O 0
.,■ i 1 i ) Payment or arre y .pe

r,,il.-orin9 the adoptvpn or the ,.,.96 to4:^49?'4H"7'br°based on |R| and not^OPE^^^rf^^any
a-T; ;rS; ■feoo4?ed:'s7on-a step is set at nought.irspo4e4s lo take action aooordingly. ^

36. Before parting with this, we =nou
record that both of the learned counsel,, provided

.  erop-r and .torrect assistance to the Bench m
,„,l,3ihg the issues and arriving at thejecision. we
appreciate that.

t/
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37. Applications are accordingly disposed of.

Parties shall bear their own costs.

r\ I

(Gbvindan S.Tampi)
Member (A)

/vi kas/

V\^VNi.|y-V
(V.Rajagopala Reddy)

Vice-Chairman (J)
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