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0A No. 188/99
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-

New Delhi, this the 2%9th day of September, 2000

HON*ELE -MR. JUSTICE V. RAJAGOFALA REDDY, VICE CHAIRMAN (J)
HON'BLE MR. GOVINDAN S. TAMFI, MEMBER (A)

0OA 188/9%9
Sh. Asim Er. Ghosh.

0A B12/99
Sh. 8.Jaishankar % Ors. c.e..Applicants.

(By Advocate: Sh., 5.5.Ray)

Union of India
through Secretary

Ministry of External Affairs : .....Respondent.
(By Advocat=: Sh. A.F.Bhardwalj)
1. To be referred to tha repgarter or not? YES

2 Ta be circulatad to othey enchas of the
Tribunal? MO
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OA 188/99 & OA 812/99

New Delhi, this the 29th day of August, 2000
9

Hon'ble Mr. Justive V.Raj : ..
¥y ¥-) Y
Hon'ble Sh. Govindan S.T;rigg?alt’:mlt::idy(k)vc (9)

OA 188/99

Shri Asim Kumar Ghosh
Attache (Commercial)
Embassy of India
Tokyo, Japan.

OA 812/99

S. Jaishankar

S/o, K. Subramanyam
Minister & Deputy Chief of Mission.

M.N. Prasad
S/o K.N. Prasad
Minister (Economic & Commercial)

Amar Bhushan
S/o Shreedhar Prasad
Minister (Consular)

Vishnu Prakash
S/o, Bhim Sain
Counsellor(Pol & HOO)

v.T. Chitnis
S/o T.N. Chitmis
Counsellor (S & hH

T. Darlong

S/o Piangliana Darlong
First Secrectary

{Economic & Commercial)

S\l Vadggaokar
/0 M.G. Vaduqaokar
Defence \tiche

Balbir Kaur Teia
S0 Pritam Singh Teia e
First Seeretary Clado

“ieeta Bhushan
Wio Anurag Bhushanti fusband)
Second Secretary ftormation

Anurag Bhushan
S/0 R.B. Sahu

Second Secretary
(Culture) -

Arijit Ghosh
S/g Krishna Mohan Ghosh
Third Secretary (1.T)
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K. Asokan
S/o A. Kaliappan
Attache (Administralion)

Amar Jit Singh
S/o Anant Singh
Attache

R.K. Sharma
S/0 D.R. Sharma
Assistant

Digvijay Nath
S/o Banarsi Dass
Assistant

~ R, Venkataraman
S0 TN Maravanaswamy
Assistant

AB Salm
S0 S D SahnitLate)
Assistant

P S, Sunthanaraman
S/o DS Srinivasan
Assistant

Satvavir Singh
Su Hart Ram
Assistant’

N K. Sharma
S/u Lakshmi Chand (Late)
Personal Assistant

Chander Prakash
/o Chuni Lal (Late)
personal .\sSistant

M.S. Prasad
S/o P.K. Sreedharan Nari (Late)
Personal Assistant
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H.L. Makkar
S/0 Devi Dass Makkar
Personal Assistant

Sushil Kumar
S/o Shri Pyare Lal
Personal Assistant

P. Sahoo
S/o Sanatan Sahoo
Personal Assistant

B.S. Gosain
S/o Vijay Singh (Late)
Personal Assistant

B. Sarkar
S/o Swadesh Sarkar
Stenographer

R.S. Prashar
S’o Dava Ram Prashar
Warrant Ofticer

V'S, Shekhawat
Sio Moot Singh Shekhassat
hief Pettv Otficer

Shvam Bihari Rai
So Janardan Rai
Security Guard

R.K. Chhettri
S/o K.B. Chjettri ( Late)
Security Guard

Aboo Backer C K.
S/o Kunhalan C K.
Security Guard

[ALL AT THE EMBASSY OF INDIA AT TOKVO. JAPAN]
Anil Kumar 35

S/o M.C. Sood(Late)
Vice Consul

Vinay Kumar
S/o Om Narain (Late)
Assistant

Vijavan Machingal 16.
S/o P.S. Nair (Latc})
Vice Consul

Lalit K. Sagar
S/o B.L. Sagar

Personal Assistant -

... eApplicants

(BY PdVOCate H Sh- SoSoﬁ.ay)
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VERSUS | y

UNION OF INDIA

Through the Secretary
Ministry of External Affairs
North Block

New Delhi.

.....Respondents.

(By Advocate Sh. A.K.Bhardwaj)

ORDER

By Hon’'ble Sh. Govindan S. Tampi, Member (A)

This combined order seeks to dispose of two
applications - OA No. 188/1999 and OA No. 812/1989 -
as the issues uhder disopute are the same, the
applicants are identically placed, the pleadings made

are common and argued together.

(A

chalienge in these petitiong 1is directed

against the orders No. Q/FD/68918/22/98 dated

Jo)

£

1

-g2-399& and 16-09-1998, issued by the Ministry of

0

Exrernal Affairs, modifying the Foreign Ailowance
{F.A.) of the India mased officers and staff working

in diptomatic missions/posts abroad.

3. . Facts leading to the filling of these
applications are indicated as below. Shri Asim Kr.
ghosh, applicant in OA 188/99 1is Commercial Attache,

in Indian Embassy. TOKYyO while the apg?icants in OA

e
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312/99 are all the remaining officers and staff in the
Indian Embassy,.Tokyo and Consulate General in Osaka

3

(except the Ambassador and the .Counsulate General)

4. The emoluments drawn by the applicants
have two elements i.e. . pay fixed by the Pay
commission, and Foriegn Allowance (FA) in 1lieu of
Dearness Allowance (DA), to cover the additional cost
of 1iving at the station where the officer is posted
as well as the expenditure which an officer while
serving abroad has necessarily to incur our which an
officer of corresponding category serving in India has
o incur. since 1954, this was fixed by foriegn
service Inspectors (FSI), an expert body, who visited
the country and  collected the prices of a

"preditermined hasket of commodities and services”

inciuding food, clothing, sarvants, transport,
misceilanecus mousenoid requirements, jaundry and
slectricity, water, slactricity etc. This system

provided for grant of weightages also when raguired
and if - worked well. F3I visited Japan jast in 1983
and had fixad the FA vide office orders No.
/70/8G813/4/84 iy 11y and i) all dated 28-3-84 and
Ficed “ma Emciument Rate of Exchange (ERE) at
Rs.1=327.2. Zmotuments wers baing disbursed
sceordingly till 1893, This was sought to be changeed
’

ny 'Indexation croposal’ as communicated vide MEA s

letter NO. a0G/AS  (AD & PU) of 27-1-98 which was

described a8 a system pased on objectivity
transparancy and visibie _accountability and
~

Fyrtnarmore, ona& whers2 foraign aliowance ravision can

ne global and annual on the basis of objectively

~ollected data.” It was based on gwited Nation Retail
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price Index ( (UNRPI) of December, 1997 which also had
a warning. “1t should be emphasized that since the
indexes relate to United Nations Officials whose
consumption patterns differ from those of the

L]

indigenous popu1ation,' the - indexes canhot be

.

considered as reflecting the genheral Relationship of

the price level in the cities shown.’

5. The indexation proposal appeared to be
detrimental to the appliicants as it was based on New
York index and all other stations wera pegged on.to it
py UNRPI data furnished by International civil Service
commisions, and Foreign Allowance was sought FTxed in
us 3 and Emolument Rate of Exchange For basic pay was

ra be replaced by official Rate of Exchange (ORE) as

[91]

son 01.01.1998 and frozen 917 such time 2 the
Foraign aiilowancs iz revised. s+ill Order No.
Q/?W/5918/11/98 dated 19.02.98. accordingly fised

-

rates of foreign allowanca for the afficers and 3

[\

=
=2

T
i

-

of foreign missions ratrospectively from ©01.10.

—
(el
o]

g,
and further directad that pay and usual duductions be
~alculated in US 3 and disbursed ORE of foreign
allowance was to he taken as US$= Rs.36.82.

3. raliowing the implementation Af the Fifth
Pay commissions’ racommendations, ratrospectivs
ravision of ERE of Re. 1=Yen=27.Z2 and the revision of

LJeve D
ORE of US$1=Rs. 35.82, on the ground, spacifiad in

s letter dated 12.05.19%88, that adeoption of ERE

~

for payment of arrears would have given rise to  nuge
~

inter-se disparities, distortions.” With the result

after delaying the implementation of Pay commission’s

—

raport Dby 27 months, Ministry arbitrarily revised the
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ERE of Re 1=Yen 27.2 to ORE of US$ 1= Rs.36.82,
leading to a sitution, where pay and allowances foy
the period 1-1-96 to 31-12-97 came to be paid at ERE
while the arrears were dibursed only at ORE of US$ t =
36.82 causing considerable financial loss. This has
the addedﬁtheir disadvantage:. in that as US $ was weak
against Japanese Yen. \A number of representations
were sent against the order dated 19.02.199§

12.03.1985 22.04.98 and 02;09.1998, but they did not
avoke any response. To add to the applicants’
discomfiture, MEA's letter No. 0/7D/8918/22/88 dated
16.09.198s, further reduced the F.A. and(f&ffr’\? ERE,
resulting in cumulative reduction ranging between 28
to 42% in the emoluments. This was made ratrospective
from 01.04.198s, Keeping the abova in abeyance, ..thes

Ambassador wrote on 28.05.38 to MEA requesting that

sxplain the validity and

raticnale of UNRPEZ'Ehough'admitting that "India héééd
afficers and staff in Tokyo have suffered losses on
account of indexation propoal.” A Turther letter from
the Ambassador onm 28.10.1998 was raplied by MEA on the
same day stating that thes Indexation System has been
implemented *to rationalise FA struéture'and avoive a
transparsnt and efficient raview mechanism and also
anciosing a note on the Indexation Scheme with
anlutions to possible doubts on the implementation.
Thus the new system had been imposed on the Embassy

while ’
Staff, , OFficers and staff of other Govt. of 1India
Offices working under Ministry of Tourism ang Commerce
and Indian PSUs in Tokyo, continue to draw pay and
ajllowances at the old ERA. The applicants also say

that in the report of Economic Intelligence Unit at

TR
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London, pub1ished in Japnese Times oON 19.01.1999
showed Tokyo as the costliest city in the worly;

showing their bad plight.

7.  Grounds raken by the applicant therefore

are -~

i) Nobody's pay can pe reduced from what
he/she has been drawing for quite sometime and even if
any reduction can pe ordered it can only be
prospective. and any raduction can only be
prospective.

ii) Respondents had not taken any dtep to
rectify the anomalies in GRE/ERE whicn had reuslted in
huge financial loss ro the applicants.

191) payment of arraarss Trom 1-1-1998
Foilowing the adoption of srin CPC’s recommendations
shouid have been only in terms of ERE and not of CRE

iv)y Govt's previous practice of draking‘up a
1iat of commodicies in respect of which compansation
paged an pre-determined reequirament and average
prices was heing paidlwas given up.

) System of F3I should not have heen given up
marsly Decauss tnz numbar of missions nas gone up or
that FSI1s wers Aot themselivas interestad in vieiting
217 thas missions. This lapse should not have been
permitted to continue.

vi) The adoption of Indexation system was
irregular as Govt. of India had no role at all in the
fFixation and/or raview of UNRPI. ~

vii) ME&’s view that the new system had
nenefitted 79 missions, does not mean much, as 79

o

nther missiong have not so gained. Their contention

e e e e
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thét the changeover has benefitted those posted 1in

difficult stations also is not borne out on facts.

) )
viii) Selection of UNRPI System: was arbitrary

and unjust partiéu]ar1y to those in Toky% as US ¢ 1is %

weaker than Yen, and the index prepared at New York

.

was hnot relatable to commodities and consumption

pattern of many.in Indian Missions, especially so 1in
Tokyo.

ix) ICSC itself has itself warned that the
index was relatable to UN officials whose consumption
patterns , were different. The parametres foilowed by
the UNRPI was different and among ICSCﬂs packet of 258
items of grocery as many as 108 are of no ralevance to
Indian Missions. The position is the same in féspect
of housenold requirementsas well.

(x) MEA has failed to appreciate the above as

well as the 1impact by two fTactors 1iks rats of
axchange and the anticipatead doltar drivan
expenditurea. To set it right, ths Ministry

usead to caiculate foreign allowance in joca?

currancy-Yen- and expressad it in Indian Rupees on a
pradeterminatad ratzs. The new provisions a2xposes the
families to nigh fiuctuation rate. r

x1) Whilé the UNRPI is going down}for Japan
the cost of living has shown as upward trend, causing

graater Lordship to those liks the applicant.

x11) Adopting of UNRPI based on New York is

faulty and irrelevant.

%711} UNRPI s not adoptad by the Govt. of
India itself when its officials go abroad and they are

naid at diffzrent rates in differsnt countries.

Xiv) The indexation  has caused  hostile
discrimination as far as embassy staff are concerned,

—_
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as Indian officers and staff working under Ministry gf
Tourism, Ministry of commerce as well as those from
Induan PSUs, jocated in Tokyo continue to get their

allowances in the old ERE. .

+

xv) The Govt. should have considerd a fresh
modality for arriving at FA, in place of FSI's visit,
if the same was faulty but till such time, it was done
and new proceddudre adopted, the ear11er_ ﬁractice

should have continued.

xvi) Govt. should nhave granted options to the
employees LO adopt the new practice or continue with
the earlier one, as i+ is indicated, that a few have

penefitted from the new system alsewhere.

arrears on incrase granted by sth CPC at the ERE of Re
szyen 27.2 and refund the amounts recovarad/sought to
sse remcved from pay and ailowances while impiementing
*ha impugned orders.

3, contesting the pleas raised by the
appiicants, MEA, the respondants plead that the staff
attached to aver 1530 missions abroad are taken care of
By providing facilities commensurate with their rank
and country’'s sconomic capabilities. in addition to
nasic pay and Forzign Allowance (F.A.) they are given

~

children Education Aljowance, health cars, freae

furnished accammodation, home .leave passage, part

payment s insurancs On personal car atc. Foreign

21 owance varizsz from country Lo country dapending on

PR




the cost of 17iving in the countries where the staff is

posted while basic pay is expressed in rupees, which

o

an official would have peen paid in india. Till 1998,‘

the foreign allowance was fixed by, Foriegﬁ Service
Inspectors teams, who visited th? countries, collected
the prices of goods and services, as indicated in the
pre—ditermined pasket of goods and services, fixed in
1954, keeping an avarage Indian Family., and 1t was
done in Indian Rupees. 1t was, nowever, given in

tocal currancy, at the rate of exchange which

prevai?ed ar F31's visit f(and was frozen till the next
visit). Tnis rate was called the Emoluments Rats oOfF
Exchange (Erg for short). This. system worked

satisfactori]y, but over the years and with increasing

number of missions 4 need fTor change was Tteit, on

“RE no relation whatsoaver with market reaiities

and became rotaily unrealistic =2d in  Japan

axchange was R=.1= Yen 3,407 in UK they
retrospectiva?y thers were 1 = Rs 13.03 and RS
52.72 and Usa 3 1= Rs. 14.79 and R3. 36.32 A

ravised system which would impart abjectivity,
avenhandednass and rransparansy +a allowances in Al
tha missions became necessIary o o2 adoptad.
indexation scheme’ was the rssult &% the szaran far

such a system.

10. In terms of she indexation scheme
introduced w.e.T. 1-1-68, Ratail Pric2 indax prepared
by the United National Internationa1 £ivT Service
comm. (IcSC) was taken 3s +ha pasis, the cost ofF

iiving of an Aaveragse Tndian Tamily abroad was

caTeutiated angd FA was Fixad accordingiy: FLA. was -

-

Fixed in US % and pay and ajiowance wers dirzcted L

e e

e

o o

in g RS

gt
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be paid at officia] rate of Exchange (ORE). After

review adjustments were made w.e.f. 1-4-98. Thi§ the

respondents feel, is the correct procedure and greatly

1

preferable to the excercise based on the F.S.I.’'s

visit and procedure attendant on it.

11. Following the adoption of the 5th Central
Pay Commission’s recommendations communicated to MEA
on 30-9-37, necessitated revised calculations
primarily on account of the merged portion of DA (in
lieu of which FA is given) in the basic pay and also

on account of adopticon of a uniform rate of exchange

to avoid disparitiss among missions while paying

arrears. 1t was, therafors, decided that where

[£1]

payment was to pe made in foriegn exchange i.

jcars serving in a mission orf post and (b} for

-1
>

~h

r _of

“h
—h

officers transferred.. to a.mission/post abroad Trom

another mission/post. for the period of service

rendered by him in the pravious mission/post ORE would

be applied. This had become necessary as ERE had

A 23
hacome totally unrealistic, more than over-compensated

officers in certain stations. Tnis had to be stopped.
Accordingly it was decided to have the new indaxation
system and to make all payments if ORE Ag  the

adoption of ERE would nave provided unintended
kL Sanma
windfall, to certain persons whila disbursing arrsars,

it was correctly decided only tc §O by the ORE. For

instance, payment to the officers of the same rank and
_ jsidd by c0e learn L7

entitied to same amountaas arrears wemd=be at vastly
5L k.

different gquantities. Tnis would have given rise to
heavy disparities and discrimination wouid have

resuited among those nocsted out/raturned in netween.
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unintended windfall to some and unintended toss to
some have been avoided by the correct method adopted

>
by the respondents, according to them.

12. Oorder Né. fO/FD/6918/22/98 dated 19-2-98
was the revised policy decis}on 1ntended to bring
about transparehcy, objectively, and unf&rmity and to
remove distortions. As alleged, pasic pay has not
peen reduced, put only foreign allowance nas been
rationalised. Order No. O/Fb/6918/22/98 dated
16-3-98 was again a policy decision after a tzam of
officers visited New York, colllected the prices of

commodities, for refixing the foreign allowance 1in

tune with UNRPI. The index was 113 for Tokyo as
against 100 for MNew York. Adiustments wers aisc
accordingly made. While fixing the revised FA.

15, Recommendations of tpe Fifth a2

iéommiésion wara adoptadiby tﬁérMEA, Fallawing Financa
Ministry's letter dated 30-%-97, and keeping in mind
all the circumstances, and spscial nanefits being
anjoyed by the mission. Thera was no deiay at all in

imp1ementation, as allaged by the appliicants.

4, cerzezing of the =RE for years ON and had
1ad  te A number af anomalies, aspacialiy as it had
sesome rotally unrealistic and, therefore, the
adoptien of Us & based payment at ORE  was totally
corract and rational. Though, +he adoption of
indaexation proposal was communicated in July 1988, no
representation nas been recesived from thé‘app11cants.

in fact the adoption of scheme was immediat21ly

necessary 3s  in  some nlaces including Tokyo,




¢

were far in excess of the actual 1iving

emoluments

cost, oh account of the payhent in ERE. what had
happened is only the reduction in the size of the
tcushion’ thosé postedd in Tokio were enjoying and not

its removal as alleged.

15. It is wrong to state that those in Tokyo
nave been discrimﬁnated or their facilities were
reduced DbY during the adoption of the 5th Pay
Commission’s Recommenda;ions, by changeover into more
uniform transparent and objective system. 1t is also
wrong tO suggest that it had affected them adversely
that too rotrospective effect, as Arrears would not

have neutralised the purchasing powars.

16. pesides., rne acheme was act introduced
avernight, put only aftar sufficient naotica was given
Lo alti concerned, including those working in Iadian
Mission in Tokyo, about the implications of the

scheme.

ct
>
[(})

17. Foliowing the above, al’l grounds
raised by the applicantis fave aisc pean contasted as
incorract, baseless and not to b@ admittac. UNRPI wWas

a rational index adopted to ditermine rme  ralative

cost oOfF 1iving in missions/posts abroad. Mos

peen shown by the applicants to prove thrat
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has detrimentaiiy affected them. The app]ication is,

rherefore, devoid of merit and should be rejected,;

urge the respondentsh

18. Heard the counéeis for both the
appiicants and Athe respondnets. sh. §.5.Ray. the
learned counsel appearing for the appiicants, says
that the MEA which was following & time honoured
policy for fixing the foriegn allowance, py visits and

coilection of data by the FSI, has suddenly given it

up for & new concept called indexation system, which
was not. relatable to ground realities. A practice

which was relevant only for the U.N.OFficiaTs and

ralatable o New York, was being sought to pa imposed
on the staff working in various Tndian dipiomatic
missions, without any heed to the actual cost of
1iving in the areas whare they work and ignoring whe

+rnat UN afficials ra antitlad adgitiona:

[3})

compensation and are paid at rates much higher Than
our dipiomatic sraff. The indexation system has nit,
especiaiiy rhoge working in areas like Japan, which

ara very zostly - ipfact Tokyo is the costliest city

in the world with the UNRPI itseif touching 132 as

i,
¥ ) -
) by zgainst Mew. fork’'s 100 - and the apolicants. are,
b5 ‘
ﬁ snerafore, considerabie financial iosses. He points
| 3 sut  that not only rhat the FA, permitted to them have

nasn raguced on the pleza of rationalisation, that also

oy

rwice - w.2.7. 1-1-98 and 1-4-98 respectively - but

-

adverse of T

e
v

>
[

act has been compounded by raplacing

oot
o

the £moluments rate of Exchangé {ERE) which was frozen

in 1984 to g3ive come stapility in incofme LO the staff

sl ;_wn,rjfe:-»'::'

by sfFficial Rate of Exchange { ORE) and-that too in

4

1611 ror i o = 3 : :
doilor terms. This has lted to ~ansiderable financial

Apharn 2
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loss to the entire officers and staff posted in Tokyo
and Osaka. Ambassador in Tokyo and Censul General :n
Osaka have also been similarly affected, but on
grounds of propriety, they have not chosen to be
parties in the app]icationé. Perusal of the
correspondence ‘pbetween the Embassy and MEA,‘which are
part of the record would show that the diplomatic
mission have strongly taken up the matter, with the
MEA, but they were E?é%% a short shrift in the matter
and the scheme was put on stream, and with
retrospective effec;,to boot.

13, Further, instead of the practice earlier

to draw the FA in Yen vis-a-vis Indian Rup=e, the mode

adopted now was to convert the amoluments in Indian

Rupes to dollar tarms and thenca to Ten. As Rupee was

»

weakar than dollar and as Yan was stronger than

§

doilar, the applicants have heen hit as both sides -
by the sscalation in the cost of living on the one
nand and the reduction in their emoluments on the
other. The ralief they nad been provided to deal with
such situations - ERE - has also been arbitrarily

taken away.

25. To add to their discomfiture, it has alsc
neen dacided to effect the payment of arr2ars of pay
and allowances, following the adoption of the
recommendation of tha 5th cantral Pay Commission, also
in ORE which was wrong in principie. Adoption of ths
new indexation scheme and the replacemenﬁﬁof ZRE DY
GRE would not by themselves Justify sdch a step, as

even by granting their relavance without accepting it,

v e

e . . g - i b
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they would not be relatable to 1996 and 1997, to which

: »
the arrears relate. MEA’'s decision in this regard was

also faulty and calls for redressal, argues sh. Ray.

-

21. Arguing forcefu]ﬁy on behalf of the
respondents Sh. A.K.Bhardwaj, the learned counsel
stated that the pleas by applicants were misplaced and
misconceived. MEA, the respondents who were following
the practice of FSI's visits and collection of data
regarding the price of a paskets of goods and services
from 1954, for fixing the FA, had to give it up as the
practice nad outlived its utility in practical terms.

and as the visits by FSI had become few and far

P

netween and irregular. Regides, it was pogsibie TO

get fresh authentic and upto date information without

; T making long visits. That is why it was decided by the

racoiurse a frash rational, open,

ot

ax

[1}3

respondents to

N . = transparant and objective: systems, which had ralevance

5 T A

] K N . n . 3 .
+a international practice. adoption of the Indexation

| : Scheme, basad oNh United Nations Retail Price Index
{
|

(UNRPI), jssued on quartarly masis by United Nations

\ A International Civil Sservice Commission, with necessary

! adjustment Tor individual countries was logical step

: ’ +n  he taken. Trat was what th MEA4 hag done and the

()
i

sama canhnot be fauited, argues Shri Bhardwai. The new

i

ascheme was forward looking, efficient and impartial

~
T T ARSI AT o— e

Lot

and therefore, recommended for adoption. The fact

rhat while adopting it some missions, were placed at a

disadvantage vis—-a-vis the positions they anjoyed

. N "~
sarlier, would not make it any less relevant as no

systam can bring total satisfaction to alil concerned

sithout exception. Such a situation is not feasibile

4.
J R s

ajther.
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22. Replacement of ‘EhE by ORE was also
necessary' and logical as ERE had been frozen at. the
1984 level and continued to be 16 force inspite of its
naving become totally anachronistic and unrealistice.
1t was fixed at a time as far as Tokyo was considered
when Re 1 equalled 27 ven and even when Re 1 had taken
to the level of‘equa11y 3.049 Yen, it continued, with
the effect that the officers and staff had the
advantage in the rate of exchangeé to the tune of as
many as eight +imes. This, with all other attendant
facilities could not have beeh continued for ever by
any reasonable administration and MEA had, +herafore,
correctly decided to put a stap Lo it. This could not;
by any stetch of argument}be ~called wrong or arbitrary
merely obacause it nad taksn away +ma unintended
windfall of an advantagé vis-a-vis those working in 2
membar of other diplomatic missions/posts. applicants

do not at ali have any legitimata grievance against

.the scheme, urges the counseil.

23. Tne learnad counsel for the ragponden
also strongly contests the plea of the appiicants for
payment cf arraars oF pay fa717owing the =tk Pay
commission’s racommendations at +he ERA, 28 according
to nim, this was garlier permitted anly for
caleulatien of FA. The applicants have no right for

such a claim and it has to be dismissed.

24, Written submissions filed onm 20-8-2000 by
the lesarned couns2] far the applicants in +he CAs, are

summarised as beliow

T
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i) Tokyo ig the costliest city in the world

and, therefore, all the officers and staff of Embassy

in Tokyo and consulate general, Osaka are adversely

affected by the change over to Indexation scheme, from

.

the FSI system.

yi) orders dated 19-2-1998 (w.e.f. 1-1-98)
and 16-9-98 (w.e.f. 1-4-98) have reduced their FA,
poth in terms of the amount and also on account of the
charge in caicuiation from ERE ro ORE. As rupee is
weaker vis-a-vis dollar and dollar is weaker than Yen,
the arrangement of convarsion of rupee to dotlars and
rhence tO Yen has nit the appiicants hard.

iii) As during the period 1-1-96 to 31-12-97,

ot pay/aiiowances ware drawn at ERE, arrears

payment
of pay arising from the adoption of the
recommendations af the gifth Pay commission should

cr

jv), Deiay caused in tne.impiementation af the
Pay Commission’s recommendation and the arbitrary
introduction of ORE, have put them into disadvantage.
Their amoluments inspite of upward revision following
rthe Pay Commission’s recommendation, in fact had come
down.

v} Arrears of 4tn pPay commission was
Emjustifiabiy given in ERE.

vi}d 1ndexation proposai communicated on
27-1-98, jtself had indicated that the ERE in respect
of basic pay shall be replaced by ORE on 1-1-98.
Therefore, i+ could not be retrospectiveiy appiied to
the period 1-1-86 O 31-12-97

vii) UNRPI with pase in New Yonk, relating Lo
UN officials should ‘not be appiicabie ro Indian

officers ip various missions as rhey &are not governed

(\7“\
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by UN Scales of pay.

viii) Respondents have - themselves admitted
that staff posted at Tokyo have suffered loss due to
the change over. -

ix) Prices of ‘the pre&itermined basket of
refrence commodities, are based in New York, but it
would differ from country to country, which fact has
not been kept in view while adopting the index.

x) Out of 158 mission, 79 have according . to
the respondents from the new scheme, which meant that
the ramaining 79 have been adversaly affected.

xi) Officials working under other. Minigtries
Jika Tourism and Commerce, but basad in Tokyo as well

as those attachsd to the PSUs continue to be governed

)

¥

ation &

¢

by ERE and, theratore, thare wis Nno Justifi:

mring about the new system snily Ter  the diplomatiz

1

xii) FS8I had not bezan Fully given up the MEA,

731 had visited Myanmar.
«iii) aAdoption of the index, with the base at

New York was improper. 17 at all any <change was

requirsd, MEA should have kept Delh not MNew York as

<iv) ERE ig  stiii being appiied for

representational grant {antartainment allowancs) in

a1l missions.

LAY

xv) MEA’s plea that the changaover ig a policy

13

dacision also does not mean much, as policy decision
. -

also can be called in question, if they ares arbitrary,

.

as they are liabls to judicial raview.

v et
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24. Rebutting the above submissions, oh

4-9-2000, the learned counsel .for the respondents

states as Follows 4 )

-

(a) UNRPI adopted by the Govt. has taken care

of relative cost of 1iving in diffrent countries

including Japan.

(b) Adoption of indexation system and ORE are
policy decisions pased on sound principies. This has
not reduced the FA of the applicant, put has only

raken away the undu2 penefit they were enjoying.

(&) FA ia Fixed only in dollors and not in

Indian curransy.

id) additional rost of living ig coverad by

*he payment o7 FA under jndaxation systems and ORE.

) Tne appiicants are antitiad to get the
arrears ot pay/a1lowances only in rupeés and not in
she currancy of the country whersa they are posted. and

-

+hat LOO at a rate wrongly fixed sixteean years ag4e

—de

1584,

ar

T A

(f) Basic pay {arrears) cannot oe ~taimed in
Yan, but only FA can be claimed 30 nmut that too at

rhe current rate of exchange.

arad any
josses, aut havz oniy peen denied rhe undue advantage

they had been anjoying du2 5 the Taulty fixation oF

m

24

m

FAa &

.
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{(h) The UNRPI has to pe followed properly ang

there is no need for any positive or negative

adjustment.

-

[}

(i) FSI practice has been given up, on account

of 1its discrepancies and as it had outlived its

relevance, UNRPI is the petter alternative.

(3 The policy decision taken by the

Government (MEA} s rationai, correct and opijective

| and accepted by genera11y. This is not to be

re-opened. The applications, therafore, have to faiil,

raiterates the counsal for the raspondents.

25. Wwe have caretully dzliberats an the
rivel conventions,ab1y and Fforcatully ~anvasse
counselg and have perused the rscords piaced
be%ore us 1h tha matter. Tﬁé Eatters under challange

are two Told i.e. the adoptiocn oF Indexation System

rep?acing FSI system TOr Fixing Foreign sliowance (FA.
ajong with substitution of afticial Rate of Zxchange

ng the denial

W

{OREY Tor Emolument Rate &f Exchange)

A the adoption

r

» arrears of pay and allowancas

-
O

GO
~
2y
3
¢

th Pay commissien

(81}

a7t the recommendations of the

calculated at ERE.

27. The officers and staff posted in Indian
diplomatic missions abroad are paid pay and aliowances
at the rates in which their countarparts 1§ india are
paid subjact to exchang2 rata Fluctuation. Besides,
in iieu of the Cearness Allowance paid Lo thoge

working in India, theay are aiso paid Forasign




(20) 7
Allowance. In terms of annhexure III to the Handboqy

of Rules and Regulations relating to the Indian

Foreign Service vol.I, Foreign allowance is intended

to cover the additional cost @f 1iving at the station

Y

e Tty

Pt gy

where the officer is posted as well as expenditure

which an officer, while serving abroad has necessarily

to incur either at home or abroad, over and above that

which an officer of corrasponding categery serving in

India is expected to have to baar”., The instructions

goes on to state that the "Govt. may fix the foreian

allowance admissible to aach officer or each catagory

of officers at sach station or post abread and  _mavy

VAry it from  Ltime 1o time according ple] the

~ircumstances.” It would mean, therafore, that while

F/amplovae towards

!

e  additional sxpsnditurs me ig axpectad/caiisd upon

& inmcur in comparison to Mis sountarparts in indiz

the fixation or modification of the Fi ig in the clsar

domain  of the Govi. depending on the circumstances.

Jamchagis guppiied)

25, Foreign Allowance used to be Tixed by the

covi. earlier oy A team of Forsian Sarvice
Inspectors, {F3I) wisitind the Tforsing country

concarned, collecting the pricas of a pra-ditermined
masket of commodities and services which would be
ralvant Tor an avearage Indian family, identified in
1654, and making necessary adjustments. This was
rapresented in Indian rupees, but permip;ed to be
Jdrawn in local currency, worked out at the rata of

axchange oprevailing during the visit of F&I and this
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rate which came to be ca]]eb Emoluments Rate of

Exchange (ERE) was frozen till the next visit by the

4

FSI. “

29. However, as the time went on, the number
of missions went beyond 150 across the world, FSI
visits became difficult to organise and irregular,
need was Telt 7or devising a new system. It also

hecame necessary, as the freezing of ERE for a long

i

time led to situations wholly unrealistic, as the ER

came to bear no relation to contemporary market. The

~
[t

~4y

Towing tabie given by MEA shows the picturs

—

cl=ariy.
i :
Sration ' ERE oOn 31:12:97 ORE on 31-12-37
! 1
i i
1 1
] 1
Tokyo ‘Re.1 = Yen 27.20 ! Re.t = Yen 3.207
1 |
i i
1 1
it i
London ' £ 4 = Rs.15.05 | £ 1 = Rs.52.72
4 1
1 H
1 H
] ]
Geneva ‘Re. 1 = SFR 0.2279 | Re.t = SFR G.0337

washington US 3-1 = Rs.14.79 ! US 8 1 = Rs. 36.82
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30. It is in the above context that thf
éovt./MEA decided to have a fresh Jook on the problem
and decided to go in for a new procedure - in place of
the FSI visits which héve becomg few and far between -
which was relatable to interhétiona] standards 1i.e.
adoption of the United Nations Retail Price Index
prepared by United Nations International Civil Service
Commission for various cities in the world, and
updated on quarterly basis. The index, based at New
vyork was adjusted for other places and FA was sought
to be fixed accordingiy. This method which came to ba
called the *Indexation Scheme’ and introduced
w.e.f.1-1-98, fixed foriegn allowancas in U8 doller
terms with the diraction that pay and aliowances b

paid, at tne afficial rate of =a2xchanges, CImmon te for

a1l missions and posts abroad. This was givan affact
+a by the impugned orders No. o/7n/8618/02/98 dated

31. The applicants plea is  that  the
introduction of the indexation schema and the
attendant changes have hit them hard and that they
have been affacted advarsaly in two ways - 7irst by
way of reduction af FAa and secondly by ths dir=ction
that the smoluments would be paid in terms of ORE and
Aot at the ERE. They point odt in *heir i=2tter dated
12-3-98 to the MEA that the smbassader's Foresign
Allowance would come down effectively from US & 5800
tn US 3 4545, i.a2. reduction of 25 % Trom what h2 was

drawing earlier which was harsh. Simijar deductions

would be ordered in the cass af athars as welil In
Fact, in terms of MEA's isiter NG 0/70/8918/22/98

dated 18-2-33 it has been fTixed at US 8 i384 and by

AR BRI ST
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the letter of the same number dated 16-9-98 it is
revised to US $ 3619. It is fhﬁs reduction/revision,
which has been conceded by the MEA also, which they
agitate against. Their p1ea:1s that this reduction
cannot. be seen by them as & “system based onh
objectivity, transparency and visible accountability”.
And, therefore, this should be given a go bve.
Unfortunately, we are hot convinced. A system 1long
tested like the Fixation of FA, after the visit and
study by the FSI, would have had an advantage at an
earlier time, while the number of missions were less
and FSI undertook mofe visits. But, with the  number

7 visits by FSI mecoming fewer and irregular, and the

(W)

sommunication Facilitiss incrzasing with data pecoming

share was no compulsion far the Sovernmani LO hotd on

to a practics, which mas outiivad ive gtiiity, and has
sesome totally unreiated o 4 market conditicns. MEZ,

the respondents have, therefore, carrsctly embarked

]
o
o
v
M
G
o
3

uponn the adoption of the indaxation scham
UNRPI, an interntional indsx with raferance to gcods

v

and services, basad at New York, with necessary

adjiustments s local conditions in the sther
countrias, This cannot pe called in quastion, as tha

adjustments are inbuilt in the system Aand it

t

acknowliedgas the very axistance of higher Or Tower

Y

cost of living in various cities. In fact, the UNRFPI,
adopted by UN Intarnational Services Commission,

concedes that the index for

b

New York, the TfTormar haing the oostliest cit

{
<

Indexation Schsme has raken that factor aiso i

3
ct
C
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consideration while fixing the FA for Japan. We ar%,
. —_—

therefore, convinced that the scheme adopted by MEA is
e _ -

rational, reasonable and not arbitrary.

32. while adopting é policy or modifying a
policy, Govt. can on1y examine the issue from the
various ahg1es with reference to those who are
affected, country’s Fipancial position and the_ﬁeed or
otherwise to continue any system which wouid affect
the majority. It is possible that the adoption of a
new system can adversely affect certain individuals or
group of individuals and can paulk them of the
facilities to baing snjoyed by them ti11 the correctly
or otharwise. In this case, thosa attachad to the
Fmbassy in okye and consuiate Generail. Osara weéé

peneticiaries of A2 practice which nad outlived its

vaiidity. on  the basis of the ERE fixed and froen

. 1884 they were getting the wenefit of F& even as Tate

ERE Tixed was at Re.1=Yen 27.20; and

a
0

e )

w
(£}
~1
=1
y
®

m

i+ continuad till Decembar 1997, when tha official
rate of exchange has s1ipped down to Re.i=Yen 3.407.
This had given thae applicants an unintended windfall
uninterruptedly Tor over 14 years. 1t is this untair

advantage which they were anjoying vis-a-vis thos

L

poested 1N m%y ather missions, which has Dbeen taken
away by the adoption of the Indexation Scheme and the

dirsction £to have the payments affected in dcllar

tarms at the official rate oFf exchange. Tha fact that

the rupee nas siipped vis-a-vis the dollor and that US
-

$ is sliding hehind Japanese Yen over the years, is no

rzason at aill for the Savernment to persevere with the

aariier practice. In Ffact, the Govt, _is aware of the
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came as the following in the letter dated 8-10-98 frsm

the special security MEA to the Indian Ambassador in

Tokyo shows paras 4 &5

-

)

that India based

4 " We are aware
cers and staff in Tokyo have suffered

of fi Y

losses on account of the Indexation
grogosa1. The reduction in totatl
emoluments is pboth on account of
reduction in UNRPI as well as change in
exchange rate from ERE to ORE.

5 However, You may 1ike to know that

Indexation grogosa] has nad a very
FA of our

gositive world wide impact on
and Posts

afficers posted in Missions
aproad. Trere has peen a net annual
increase in Financial outlay of over Rs.

ag far as Fa of all our

20 crores
in Mission abroad _is

L
gersonne1 gosted
concerned. In fact the £a in 79 Missions
has gone Uup as a result of Indexation

proposa].

Obviously Government nas gone ahead with the

scheme, 4s i+ Falt that tnis change in poalicy was in

quite & oW others who were anjoying

)
[x)
t
t
=
[
—

s

. . vl
unintended benef1ts/that tooLlong wouid be forced to

gl part with them and would have heartburing. But

R o D e At

i
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e administration cannot continue with an obseiete

i N \ . JE
‘f practice, meraly becausé j* papafitted oneé chosan
%5 Ggroup. Therefore, the decision taken by the ME4 aTter
s IR .
X

; caraful and jong daliperations of the pros and cons of

the issue and after putting all the persons 1ikely to

he affescted oOnN notice, rhrough the jstter dated NO.

s00/AS(AD & PU)/98 dated 27-01-1998 cannot in

= - S Ly
e A e iy

principle pe calied in question. wWe cannot,

therafore, in law and in fairness interfere with the

' adoption of +ha impugnad osrders No. -Q/?D/6918/22/98
dated 19-2-1898 and 18-9-1588; axcept to & siight
extent with regard O the period of its

imglementation; 4&s would be shown below.

4
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33. Next we come to the date of
implementation of the new po]gcy. It is not disputed
that the impugned letters dated 19-2-98 and 16-9-98
jssued by the MEA, have brought on stream & poticy
which was totally at variance with the policy and
practice hitherto followed. And it had affected the
service conditions ralating to pay and allowances of

all the officers and staff posted at the diplomatic

and consular offices in all parts of the world, mest

of them peneficially, but some not so beneficially.

fu d

1+ was, therefora, necessary that the scheme could

ncerned

1Y)

-
o
et

nave besn impismented onijy arter putting

san  notice. The First indication Trom thae MEA to that

=ffect s Dy the tettar dated 27-1-98 acdresssd oy
the sdditional  Secratary. MEA to  ail  Heads o7
Missions. The letter, nowever, doesnot mention the

date on which the new system Tor payment of FA becomes
operative. This is done in the letter NG.
Q/70/6918/22/98 datad 19-2-93 which states in para &

iow

[t1]

as b

“The order of Foreign Allowance wili  be
affactive from 1st January, 1998 (Firat January
Nineteen Hundred and Ninety Eight) and would be valic
£i11 31st March, 1998. Fresh orders would follow

therafter.”

The next letter is No. Q/

18-0-38, which reads in para 3 as follows

PR TR

Lyer
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“This order of Foreign A1lowance will be

effective from April 1, 1988 to Mérch 31, 1999. Fresh -

orders will issue thereafter’

These orders attempt tO give effect toO the
change over retrospective1y from 1-1-98 and 1-4-98.
These retrospective orders canot be upheld as they are
affecting at least a few from an earlier period, which
js against fairness and propriety. Imp1ementatﬁon of
the orders can theretore; be permitted to be operative

only from rhe dates of their i1ssué i.e. 1g-2-98 and

186-9-98 respectiVe1y.

34, Last point for d%termination in these

Foliowing ne adoption a7 the recommendation of the
5th ceptral Fay commission w.2.T. 1~1-986. wnila the

" i K - .. .
app11cants s;gnUOUS(y argue that as the 1mp1ementatron

?

of the recommehdation was taken up by the MEA ohly by
the end of December, 1597, it was not proper on their
part Lo nave directed rhat the sam2 would also he only
in tune With the new solicy nased on indexation scneme
and  on ORE. They have 21580 prrtasted +pe move to
racover some portion of the arrears aiready given.
o] raspondents, Howaver, piead that the arrears
specificaliy of the pasic pay cannot be given in Yen,
nut  only in rupees. and that the request of the
app]icants was miscpnceived. we have Lo differ, @as

the arrears ralated %O the period of 1-1-98 to

~
31-12=-97 -~ maefare the new scheme was thought of
impiamented. They should, therefore, naturally Dbeé

—

governed by the practice preva11ing during that

pariod. In fact, para 3 {iv) of the letter dated

e
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27-1-98 from MEA tO Heads of Missions clearly states

the Emoluments Rate of Exchange in respect of basic

ficial rate of exchange

the of

would be re laced b

gg_ng_igngggx_lggL_lggg and frozen till such time as
the FA is revised again. Obviously, therefore,
payment of arrears up to 31-12-97 (1-1-98) is
sancti%ied by the earlier practice and the officers
and staff would not be made toO suffer any reduction in
arrears, by reason of the adoption of the new policy
on a later date. Arrears nave been correctly worked
out eartier keeping in mind the ERE and no recovery on
the ground tnat the policy is changed would be
justified. applicant’s  pied an  this ground,

rparatorea, guccaeds.

3s. Ta wview of the above. spe appliications
succeaad, sut only marginally, and are sccordingly
A5 .

disposed of with the 571 1owing sirzctions

i) validity of the MEA'S jettars No.
u/rA/6915/22/98 datad 19-2-98 and 18-9-98 ASE upheld.
7S
ii)  The Lwo orders would come into torce from

.and 15-G-938 raspectively and neL

i1 Sayment af arreaars of pay/aiiowanceg
ik +he adoption o7 the recommendations ot the
FiTd commission, Tor the period 1-1-96 1o
i

-37 ;haWi pa pased on £RE and not ORE. If any
amount paid, working out on ERE has been recovered or
sought Lo ma racovered, such a step is set at nought.

Respondents O take action accordingly.

38. nefore parting with this, we should
racord that DBoth of the iearned counselp, provided
© proper and aorrect assistance 1o the'*Bench in
analysing the issues and arriving at thé decision. Wwe

appraciate that. -




(0

37. Applications are accordingly disposed of.

parties shall bear their own costs.

<
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