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/- Mr Mohd.

0,. Mohd. Pf gtidente Hostel Lok
mLo Khan r/o 1' - 110 002 till
Nayak Hospital e'^ employed as Senior
the impugned i 'Resident (Adhoc basis)

,  „ate- Shri B.S.Jam)(By Advocax.e-
yprsus

+. y. f N . c . T .

rvi - f Secretary Government of1 . Ghief beci «= . ̂  t i
1  (LNJP Hospital)

2. Lok Nayak Hospita^ Superintendent Lok _
through Its Mea . _ ;^io OUZ.
Nayak Hospital Ne^

(By
ctA- Shri vijay Pandita)Advocate. bin

n R D E_R

doing his Post-graduation
The applicant atte

It an appointment as a Senior Residenin: Medicine soug interview and

•th the LNJP Hospital and was cwith the L1N.J selection.

„e„ever he kas not appointed because >
9Q R 1965, he was over age d„having been born on • ■ , ̂ff date for the

,, 8 1998 which was the cut off date
he made an

,  a«e limit of 33 years. He .
V, t in the meantime he was

1  to the Lt.Governor but

d  s a senior Resident In LNdP Hospital on an adappointed as (Annexure-A-4).

hoc basis by an order dated 14.10.1998
frtr fi9 davs which wa

This ad hoc appointment was

larther extended by another 89 days. Hisgrih-" -
that the respondents annoyed by his appeal

-.1- j-„ 4-u.inm issued the

(Tte-

Lt.Governor , which came afterwards to them, i:
impugned order dated 18.3.1999 giving him Le day'
notice of termination of

20.3.1999. Th«

adho

le applicant now

;  services w.e.f.

las approached the
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Tribunal to quash the aforesaid impugned order and also

seeks an order to quash the fixation of the upper age

limit of 33 years by the respondent-Hospital as being

arbitrary and without any rational basis.

2- The contentions of the applicant are two fold.

On the question of age of 33 years, he states that this

upper age limit is arbitrary as no rational basis for

fixing it has been shown. He points out that in some

Institutions like Sanjay Gandhi Post Graduate Institute

(for short 'SGPGI') Lucknow, it is 35 years. Secondly,

he contends that the applicant was called for an

interview for the post of Senior Resident after

verifying his particulars; what is more, the

respondents had also given him an appointment as Senior

Resident on an adhoc basis despite their own objection

that he was overage for this appointment; and in view

of this position, the respondents are now estopped from

taking the plea of his being overaged.

3. We have heard the counsel. In regard to the

argument that there is no rational basis for fixing the
I

upper age limit of 33 years, we are unable to agree with

the submission made on behalf of the applicant. The

Residency Scheme, a copy of which has been annexed by

the applicant at RJ-1 shows that it is applicable to all

Central Government hospitals, statutory and autonomous

bodies wholly financed by the Central Government.

According to Para 3(b)(ii) ±he age limit for appointment

to tlje positions of Senior Residents shall be 33 years

in case of Post-graduates; and 35 years in case of

post-doctoral degree holders, with effect from 6.5 1991

Ow ;
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The relaxation of five years is available only for SC/ST

candidates; and upto 35 years in case of widows,

divorced women, and women judicially separated from

their husband. The object of the Residency Scheme is to

provide opportunity of 'hands on training' after

giaduation and post—graduation. The Senior Residency is

also a pre-qualification for consideration for

appointment against teaching posts in Medical Colleges.

The Junior Residency has to follow immediately after

acquisition of MDBS degree and Senior Residency after

acquisition of MD/Ms degree. The learned counsel for

the applicant was unable to show as to whether on the

basis of the time taken for acquiring MD/MS degree there

is any sound basis for raising the upper age limit for

appointment as Senior Resident. So long as the

prescribed age limit is applied uniformly and no

exceptions are made but for those provided in the Scheme

itself, this Tribunal cannot, in judicial review,

interfere in the matter. As to the point that certain

other Medical Institutions like SGPGI at Lucknow have

fixed the upper age as 35 years, admittedly, the said

Instiitution is not a part of the hospitals and

institutions covered by the Residency Scheme of

Government of India. We are also not aware as to

whether the SGPGI is on equal footing in terms of

courses and degrees awarded as is LNJP Hospital. Hence

no comparison can be drawn between the two.

•  As regards the second limb of applicant's

case, namely, that having been granted an adhoc

appointment it must be deemed that the requirement of

uppep age had been relaxed, we find that no claim can

arise de hors the provisions of the Scheme. We have not
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^ ^ hown as to whether there is a provision forbeen shown as lu

H  what is already provided mrelaxation beyond what

Sche.e. It has heen hei. in Vs.
MH 1-4 SC .21 that where a Oovern^ent servan

has no riSht to a post or to a particular status, thou.h
an authority under the Government actrns beyon
aompetenoe had purported to .ive that person a status„hich it was not entitled to ,ive, he wiU not rn law be

deemed to have been validly appointed to the post
,tven the particular status. Therefore, the appointment
of the applicant on adhoo basis contrary
provisions of the-Scheme does not give any right to the
applicant to continue in the said position. Even the
argument that the applicant because of his appointment
has given up other options would not be relevant. As
held in Ahmedabadjiuaicipar^prppr^
v...ar .Tavantibh^^aMl. IT 1997(7 ) SC 14 if any room is

given for equity or sympathy, the statutory recruitment
rales would become nugatory, which would lead to
nepotism. It is, therefore, not safe to bend the arms

,1 of law only for adjusting equity. If the applicant's
4-n he overlooked, then theredisqualification in age was to be overx

„nnld be discrimination against those who did not apply
because of being overaged or who had applied
rejected.

5, The learned counsel for the applicant sought
tn rely on the'judgment of this Tribunal in case of
n- iMn. isaneeeta Narang aad. others. Vs. Delta
Atiministrstim^An^^thsPS, atR (D -6- The
applicants before the Tribunal were short-term Junior
liedical Officers who had been appointed for a period of
90 days in the first instance. The contract

Ck, :



I

<

y

•  ̂ * V The
90 days. ^

1  1 ̂  -For anotneirenewable 1°^ „,,,oint»ent= were ^ „„t.ly
applicants were pai allowances.

B50/- PO"^ months besiBe.6=0/ P Tribunal was that

Their prayer beto jTowances as Junior Medica
entrtled to e,ual pay and^^^^^ ,,at
Officers appointed on rOa ^arminated till theTheir serrices were not liable ^
.acancies were ^J^Tces of the appUcanta
Tribunal concluded that no longer
\a ne terminated only at tb

.T the ooncerned authorrtyrequired or it particular applicant
ppinion that the --ormab«J^^^

+ uv to the mark alsoThe prayer tor equal pay
tor the poet. 3apreme Cour

.ranted. -e matter was tab
„  ,4 i Qmissea . -b"^ ^ .ugir SLP was dismibut their „-/Q7 (Dr^ Mala^SjJlgb

OA No.298o/9' iorTribunal ^ OA - connected

.ranted a similar reliet
pases decided on . p^.h Cour

Ti our view the ratio pT
I  • • 1.,^ the present cas

ib not applicable Senior
'  . rht for grant oi 1-"^^
the applicant is n ointment contrary to the

regular appointmen

provision of the Scheme No.579/97 as also
f  -t-hls Tribunal lu

be judgment o s...deep JCuffiar:

- CP
1  r > rn t n I t c j-National — theeayt- ry97. in bbat case tne

appointed as Senior Besident doctor
!  arrangement against a post meant i°r
i  i^ap arraii»'='" 4.uc.I  i„ a stop = P respondents m the
i  Prs randidate.
i  aoheduled oaste oandi

dw
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Contempt Petition gave an undertaking to continue the

petitioner as a Senior Resident till such time that

regularly appointed scheduled caste candidate became

available. The argument of the learned counsel was that

the present applicant should also be allowed to continue

on adhoc basis since at any time vacancies were

available on one count or the other. We do not consider

that these decisions are of any help to the applicant

who on his own showing was not qualified to ho-ld the

post due to his having exceeded the upper age limit.

The appointment of the applicant being ab initio

violative of the scheme he can not claim a right to

continue either on a regular or on adhoc basis.

6. In the result, finding no merit in the OA, the

same is dismissed without any order as to costs.
•'j ,

(Kuldip Singh) ( R. K^^Aj>eii5j^
Member ( Judicial) Memb^^-^ Admnv )
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