AT CENTRAL ADMINTISTRATIVE TRIBUNAL
s ’ : PRINCIPAL BENCH

0.A.NOS. 39, 54/ 58. 59, 71, 7é'& 261 OF 1999
‘New Delhi, this the ey&;:day of February, 2003
//1 Hon’ble Shri Govindan S. Tampi, M (A)
1. 0A-39/1999

Shri Rakesh s/o Shri Sheoraj
Flat No.27, Plot No.?2 .
Naveen Apartments, Pitampuira, New Nelhi
' . .Applicant '

(By Advocate: Shri S.K.Gupta)
2. 0A-54/1999

Shri Vipin s/0o Shri Ranbir Singh
House No.80, Manav Ashthalil Apartments

vasundhra Enclave, New Delhi
. .Applicant.

(By Advocate: Shri P.I. Oommen)
T Z. " 0DA-58/1999 -

Shri Ravinder s/o Shri Harpal Singh

Flat . No.?27, Plot No.?

Naveen Apartments, Pitampura

New Delhi

..Applicant

(By Advocate: Shri S.K.Gupta)
4. 0A-59/1999 " , ,

Shri Vinod s/o0 Shri Balbir Singh
A-1/269, Paschimi Vihar
Rohtak Road, New Delhi

' ..Applicant

(By Advocate: Shri S.K.Gupta)

4

5. 0A=71/1999

Shri Satish s/o Shri Tkram Pal Singh
House No.80, Manav Ashthalil Apartments
Vasundhra €nclave, New Delhi
..Applicant
(By Advocate: Shri S$S.K.Gupta)

é . NA-72/1999

Shri Saranjeet s/o Shri Sukhbir Singh
A—-1/7&9, Paschimi Vihar
Rohtak Road, New Delhi
.. Applicant
(By Advocate: Shri P.T. Oommen)

7. 0A-261/1999

Shri Gorakh Nath s/0 Shri Shiv Karan Yadav
House No.80, Manav Ashthali Apartments
vasundhra Enclave, New Delhi
..Applicant
(By Advocate: Shri S.K.Gupta) '
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N versus

Union of India through

1. Secretary .

. Ministry of Defance, south Block
New Delhi*l} '

Z. Dy. Director General Mil. Farms
Quartermaster General “s Branch
army Headquarters
west Block TTI
R.K.Puram, New Delh

3. Nirector
Military Farm & Frieswal Project
Grass Farm Road
Meerut Cantt. Meerut (UP)

4. officer Incharge
Military Farm Meeruft Cantt.

. . . .Respondents

(By Advocate: shri A.K.Bhardwaj)

M
ki ORDER

. This combined order seeks to dispose of foll

seven 0As : filed on identical grounds by individuals

similarly_placed and seeking the same reliefs:—
. q )

“(a) to direct respondent. No.4 t0
re-engage the applicant with immediate
effect, as the disengagement made by the
respondent. No.4 w.e.f. 1.1.99 is illegal

and in contravention of instructions issued

by respondent.  No.? and against the
principles of natural justice.

(b) to direct respondent. No.3 for issue
appointment. letter as the applicant has
completed more than 240 days in previous
two years as per direction of respondent’

ME-2 dt. 15 Dec. 98 (Annex. Iv): and

(c) To direct respondent: No.4 to grant
the applicant due seniority as thera was
no  break in the applicant’s saervice and
to notify the latest seniority. ’
{(d) To award the cost to the épp]icant as

' his disengagement. 15 arbitrary and
ultravires.

. {@) To grant any other relief which this
Hon’ble court may deem fFit and proper in
the interest of justice.’

No.? wide his letfer No .D/89R39/MCL/Q/
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7. Heard 8/3hri S.K. Gupta and P.T. Oomman,

/
counsel

counse)

e

for the applicants and A_K. Bhardwaj, 1earn@;.C\

for the respondents.

learnec

& Aall the above seven 0OAs filed by the applicants, who

were engaged as casual labourers in the Military fFarm,

Maarut

Cantt., were ‘dismissed by this Tribunal, on

30.3.2002/25.7.2000. On the applicants carrving

Civil

Delhi,

Writ Petitions before the Hon’ble High

the mafter was disposed of by their order dated

29.10.2001, which is reproduced in full as below:-

“all these petitions involve common
questions of law and fact and are being

disposed of by this order.

Petitioners were engaged as casual
labourers through Employment. Exchange in
tthe M™Military Farm Meerut Cantt. They
were allegedly verbally disengaged on
%1.172.98 and were paid one month’s salary
in liue thereof. They challenged this by
filing 0As No.58/99, 39/99, 59/99,
261/99, 72/99, 71/99 and 54/99 before
Tribunal taking the stand that

‘Respondents had resorted to pick and

cchonse by retaining their juniors and by
engaging outsiders. while ousting them.
Tribunal ' dismissed their 0As . by

impugned orders by placing reliance on

the Jjudament of Karnataka High -Court and
Judgment of ,its own Chandigarh 8ench.

Petitioners have filed these petitions
assailing fthese orders and their short
grievance 15 that Tribunal had failed to
consider their plea that they were
entitled to regularisation in terms of
Respondents model standing orders dated
12.172.89 and their 1instructions dated
T1.1.91 and 15.12.89.

We  have examined petitioners pleadings

before Tribunal and found that thev had
not  taken this plea in their 0A thouah
they had made it up on their resjoinder.
We are also conscious of the position
that they could not set up a new plea 1n
position that they could not set up a new
plea in their rejoinder because
Respondents had no opportunity to meet

them 3n

Court. of
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it. Even so. it would be unjust to shut
the doors at them merely because of their
failure "to lay the proper foundation for
their case, mare so, when there was a
likelihood of their case being covered by

"Respondents standing order and thes
communications Iupra. The ends of
. justice would demand their plea be
examinad from this angle also in

disregard of their omission to take it In
their DA, more particularly when t.he
relevant documents were part of
Tribunal/court record. '

We, therefore, deem 1L appropriate to
remand the matter to Tribunal for fresnh
conzideration and require if fto examine
petitioners plea in the light of relevant
standing orders and instructions on the
subject matter and to pass appropriate .
orders affsr hearing parfleC- '

‘

Parties to appear before Tribunal on 7?nd
November 2001 .

Dasti.”

aq. Hon’ble Nelhi Court have thus directed the
re-examination of the cases oflthe applicanfs in the
light of the Respondents’® Model Standing Order dated
12.12.1989 and their instructions dated 31_1-199i anci

15.172.1989. Parties were also accordingly heard.

5. When the 0As came up for hearing on ?.7_2602 learned
counsel  for  the épplicants, souéht through MA 1315/02,
issuance of directions to the respondents to produce the
seniﬁrity list of casual iabourers for the years 1997 &
98, which would be necessary for the appreciation and
proper adjudication of the matter as, according to Them,
the same _were being held back by the respondaents .
acocording to the Tearnéd counsel $/Shri Gupta and Dommen
while theAapplicanta, in spite of their having puf 1n 240
cdays inv a year, as'required in terms of the relevant

instructions, have been disengaged, fhp respondents have

S et e
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"maintained attendance rolls which could not be considerecd

(5)
retained/regula}ised duite a few others who hadl servest
for lesser periods. The éame was i1llegal and improper.
They have alsovreferred to what they had described as the
seniority list for 794 in support of their arguments.
There was no reason whatsoever as to why the applicants

could not have been Tregularised, they uraed.

&. Strongly contestiﬁg the Ma, Sh. A K. Bhardwaj,
learned counsel for the fesbondenté, pointed out that the
Hon’ble Delhi High Court had remanded the OAs with the
1}mited purpose of re-examining the petitioners case, in
the 1light of the model Standing Orders dated 12.172.89
issued by the respondents. Applicants weré 1incorrectly
try{ng to expénd the scope of fthe remand.order, which was .
not permissible, 'Respondents had not maintained any - ﬁ

seniority lists for 97 & 28, which the applicants were

seekKing production of. For 97 and 98, they had only

a5 seniority lists. They . also point out that the

applicants were not entitled for the benefit of letter

dated 31.1.91, as they were appointed on a later date.
In view of the conflicting views, the respondents were

directed to produce the seniority list of the casual

-workers - for the vyears 97 & 9%, if they exist or in 'the

alternative to file an affidavit indicating as to whether

‘ \
the seniority lists have been replaced by attendance

rolls by the respondents.

7. In compliance to the above the respondents point out

in  their affidavit dated 7.8.2007 that the list for &,

produced by the applicants was not a seniority . list.

PR e i -
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They had 1n 95, prepaﬁed a list on the 'basis of the
records - of service/attendance of the casual workers .
Such a list Qas prepared in 98, which they had already
produced before the Tribunal. Perusal of the same would

sihow  that only those who were eligible for and senior to

the applicants had been regularised and the same did not
give them cause of action. He also cited certain
-

specific instances to buttress his plea. Applicants aver
thét the reépbndents have cémmitted misrepresentation
merely to deny them their dues and have adopted the
policy ofl pick and choose, in 1issuing orders of

regularisation.

8. I have carefully Conéidered the matter. 1 find that

the abplicants’ plea that respondents’® had not acted 1in

-

terms of their own Model Standing Order dated 12.12.1989

has foundkfaQour_with the Hon’ble Delhi High Court, who
have, accordingly in their remand order dated 29.10.2001,
directed the reconsideration of the issue in the light of
the said Standing Order and instructions and paésing of

orders. It is evident, therefore, that the Hon’ble High

.Court have not circumscribed or limited the scope of

Tribunal’s redetermination of fhe issue, © but have

permitted a genuine exercise of reconsideration.

9 A1l the applicants ars casual workers engaged by fhe

respondents~ Military Farm, Meerut Cantt., - on being

sponsored by the local Employment Exchange. Their status
15, therefore, clearly covered by the directions

contairned in the respondents Model Standing Order letter

N . B/89839/RCL/T11/2/MF . T dated 12-12.1989, rziterated




(72

by MF. 4(3)/89/D (Civ.I11) dated 31.1.1991. The relevant

portion of  the letter dated 31.1.1991 dealing with the

‘ issue starts as below:- ' : <2Z}

“(b) employees appointed __throuah

Exchange _ and_ _possessing

________ will be eligible for

to  posts on__the regular

__in that office/
___________________ Qn __ availability _ _of
reqular vacancies without anv _further
reference to__ _Employment _ _Exchange,
subject to other conditions like

reservation, age, qualification being
satisfied. ’

i (¢) Only a casual _emplovee who has put in I

& at least 240 days (206 davs in case of -

o days week) of casual service !

) . (including broken ' period of service) f

’ : during each of the two vears of service é
referred to above will be entitled to i

the benefit mentioned in (b) above. i

(d) For the purpose of absorption in . p

regular establishment, such casual ’ ?

emplovees should be allowed to deduct , Qﬁi

from _their actual age the period spent ,
by them as__casual emplovees and if

after deducting this period, Tthey are
within the maximum age limit, tThey

!
'
|
i
i
!

» should be considered eligible in
~J respect of maximum age.
(&) With regard to counting of broken

periods of service, for age relaxation
guidelines gliven 1n DOPT 0OM dated
26.7.79 (copy enclosed) shall be
followed.: '

{(f) Seniority of employees appointed *To
regular establishments will bre
rackoned with only from the date of
regular appointment .

(g) Service randered on casual basis prior
to appointment in regular establishment
shall  not be counted for the purposes
of pay fixation etc.”

(emphasis suppliad)

10. Tt would, therefore, follow that such of those of

t:he casual workars, who fulfil the above requirements,
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(8)
would be enfitled for regularisation. JIt is on .record
and not disputed that the abplicants concerned in  these
(As have put in 240 days in each of the‘two‘years since
their engagement; (in thfee years in respect of a few of
i he applicants)._yTt would} tHéFefore, follog that their
case for regularisation would merit examination, subject
t.o other conditions alsg of the Model Standing Order.
The applicants rely upﬁn a-list of employees released by
the respondents 1in 1996, in terms of which they were
seniors to a few others, who. have been regularised.
Héwever{ according tolthe respondents, the list was more
in the nature of an attendance roll and not a seniority
list. A similar list has been issued by them is 1998
aléo, They also state that tho;e whom théy haci
regulériséd were in fact senior to-the applicants. This
view is highly suspéct in the face of the avermeﬁt made
by the appliﬁanfs pointing out the number bf working days
put. in by some of those who'have been regularised, who
have put in lesser number of days than the appiicants-
Besides, the plea of the respondeﬁts that as the work had
éot' reduced, the applicants \h@d to be 1laid off or
disengaged ‘also would not merit acceptance, as in that
scenario there was no justiffﬁation for regularising
those wgth lesser days of service. The applicants"case

had more merift and they are clearly covered by the

decision of the Hon’ble Supreme Court in: U.P. State
Mineral Development__Corporation (td. and Anr. etc.
Versus Viijay _Kumar Upadhvay & anr. etc. [1998 (1) AISLJI

165, which is reproduced in full:-

"We have heard learned Counsel for the
parties. . /
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Admittedly, the respondents came to be
appointed on  ad hoc basis pursuant to

writ petition filed earlier by manwy
athers. The High Court by its judgment: ‘
dated 4.2.1991 in Wit Petition &5
MO .29537/90 had allowed the writ petition

arnd set aside the order of the
retrenchment  and directed regularisation

of their services. Some of the

respondents, admittedly, are senior to
those who had the benefit of the order of
regularisation as confirmed by this Court
as on  May 10, 1991 Consequently .,
Following the earlier judgment., the High
“Court  in the impugned order allowed the
wirit petitions with similar directions.
Thus, these appeals by special leave have

been filed. : i
) . . 4
7. In view of the fact that the earlier. 3
orders of this Court have become final, ﬁ
the respondent are entitled to I
regularisation - of their services. The V%
learned Counsel for the appellants has
brought: to our notice that since

subsequently there was a development
after the orders passed by this Court,

namely, some of the establishments have :
been handed to the private sector and : :
some  of them are in the process of being !
wound up, the orders passed earlier by

the High Court as confirmed by this Court , ]
and tthe present order would cause:

hardship to the appellant-Corporation. !
We do not think that we can go into that ;

aspect of the matter particularly, when

the order in favour of some -of the !
eamployeeas has “attained finality. :

Similarly, the respondents are entitled
.0 the same benefit.

3. However, if there is any difficulty

in working out, 1t will be open to the
Corporation to convene a tripartite :
meeting consisting of workers” Union. 4

One of the officers of Labour Department
and  an officer of appellant-Corporation
would thrash out the problems and arrive
4t an amicable settlement to diffuse and

sort out the above difficulty. " -
1. Respondents’ plea that the abowve aspect has already

been examined and settled in the carlier orders of the
Tribumnal, dismissing the 0A is of no availl to them as
those dismissals have been setr aside and remanded far

fieash consideration, by the order of the Hon’ble Delhi
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High Court. The cases of the abplicants would therefore
have to be considered, strictly in order of theu
sehiofity pased on the dates of their original engagement
and the dates when they oomplefed 240 days in two
successive  years for the first time. in éuch a
computation if any of the juniors to the applicants have

been regularised t+he applicants also would have To be sO0

regularised. ~That alone would render them Justice.

12. The respondents have raised the plea that the
contents of the Standing Order dated 172.12.1989,
circulated on %1.1.1991 were not applicable to the
applicants in thesé cases, as they were appointaed only
during 1995-96.. This would appear to be sO also keeping

in mind the decision of the Hon’ble Supreme Court in the

case of Union of India & QOthers Vs. Mohan Pal [2002 (4)

SCALE 2161 passed in the context of a similar Scheme

. dealing with the grant of temporary status ancdi

regularisation on casual workers, formulated by' the
Departmeqt of Personnel & Training on 10.9.1993 that the
penefits, if an?, of the Scheme wﬁuld be available only
to those who were in position on the day when the Scheme:
was introduced. The facf, however, remains in these 0As
that the people who. were apparently Jjunior To the:
applicants and who were also enqgaged after 1991 were
considered for regularisation. Therefore, the cases oF

the applicants would also merit consideration for

regularisation.

1L3Z. In the above view of the matter, all the above 0As
succeed substantially and are accordingly allowed. The

LR SR v S

2w

e s ESS




(11)

respondents are directed to consider reinstatement of the

applicants and the regularisation in service, in terms of

the conditions as 1aid down'in their own Mode) standing

Order dated "15.12.1989 and letter dated 31 1991, as

‘directed DY the Hon’ble High Court,’ ahead of thoss

juniors who have been regularised. The respondents shall
also . count the previous service rendered by the

‘ L
applicants for thP purpoee of seniority, but hgﬁg/ would

not. be entitled for any back-wages for the period between
t-he dates of their disengagement-and reinstatement. The
above'exercise shall be completed within a period of four

months from the date of receipt of a copy of this order.

14. Let a copy of this order pe place in all the

connected files. : q
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