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The short question which requires

consideration in this case is whether the applicant

who had refused promotion is entitled to be placed

a.l'w'ug with the same panel whereiri he was promoted from

Group IV to Group III of the Indian Statistical

Service (hereinafter referred to as ISS).%

\

faacts in brief are that the .appiicant

was appointed to Group IV post of ISS on 7. 1.1977 and

was placed in the select list at S.No.356 of the

seSiiority list of Grade-IV 'Officers and vid'e an 'ord'or

dated 23.6.89 he was promoted to Grade-Ill service of

the ISS and on promotion he was posted to Calcutta .^nu
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■the applicant alleges that since

position to fTiove out of Delhi

representation but the same was not

nee ne was not in a

sc> he mad© a

accepted ai'sd he

was told that in case he did not join the new place of

posting it will be treated as refusal

promotion. To that effect an order wa also

:o the

issued by

the Department on 18.4.90 whereby the applicant was

ali-u infOi iTied of the conseQuence of such refusal arid
the promotion order was cancelled. The

applicant

claims that it should not have been cancelled but
it

s h o u1d h a Ve been kept in

availability of next vacancy.

abeyance till

He Turther alleges that since there were

only twu officers below him in the list of promoted
o f f 1 c e r s s o t h e applicant was to suffer

superseded only by those two officers,

a 1 s o e D <'■ rexpected to be promoted either on

loss of being

The applicant

 expiry of
one

year or whenever the vacancy arose.

1 a t '■=' .

whichever was

'  However j in the

C'Up'i yiii© Court of India in

wj cind Qthej^s i^s..

(U973/8Q) . passed an interir

the status quo in regard

Iv to Group III and Gro

Grade (JAQ) of the

ui! wards i'iO regular

Mar ch-.Api' i 1. 199

m

though o

meanwhile*} the Hon ble

uiuthei" mattei". i.e.. .Union

ct Tf '...j Q't ^ r S

 order dated 14. 1 . 1990 for

'..o tne promotions Trom Gro.up

roup III to Junior Administrative

ihei'efore fro.o'i June

promotions were ma-^e

1 989

iill

n an application filed i_ ..

uy
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the Union of India before the'Hon'ble Suprerfie Court

the depai"tinent was allowed to make ad hoc promotions

sub "^ect to tfiO outcofoe of the SLF i

I  I ^ i. u -

ne i Ui" Ls iei

Qrade--III W Ci "i,*
_ . . - i n t.. 1 ... -

t'J. V C\ X 1 Ci J..' J. -d' '•> (J

T't rxir^ U{ ur) r(

pleaded that as vacancy in

the applicant was entitled

year from 29.12.1590 from

c o u 1 d i"! o t b e i" e Q !i 1 a i* 1 y

« JC J- }..

*i p ted w i t h X i i o T: e

the date of refusal but

pr pirfir.ted becau'S-o of the stciV' oroe

Supreme Court. ReQulai" promotions of !3S officers

were made only on 2.4.93. vide Anneuxre A-7.

the Hon ble

A-

1 L

Supreme Court

"T n.

is further stated that the Hon ble

matter of U.O.I. and Others Vs.

set aside the promotions

in

_  _j /-\ j

fj'C'iTi Grade IV to Gi'ade III by strikinQ down the

retrospective operation of Rule 13 of ISS Rules. !S6i

which was made by Notification dated 20.2.1989.

f % .V 1* ^ a .... . ■ M. .. ^ ... ' '

vuliveQUei I y a.i x

ana

t h e p r o m o t i o ri o r d e r s i s s u e d v i de

22.5.86s 1 .9.87s 24.11 . 1987, 13.6. 1983, 23.6.89

4.93 wei'e withdrawn and after reviewing the

same, fresh r\ r -jx were issued vide

The applioan' oLc-te";? Ilia I. 11?^?

Oi" cio/" dcitl0d

has been

wrongly denied promotion as p'or the proniotiCMX order

issued Cue

applicant wa-

T  i_ L. « _ ^1 .. .. -.J .. A- ..I /. ^
i. I i i-iif OI Qof Oc-LO-o 4. 1. 1 :??o

further superseded by as many as 39

juniors who were placed cibove the applicant in the

promotion list and this supersession by the 39

O'fficers are stated to be illegal.
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•'» Further injustice was done to the applicant

when his juniors had been promoted to the JAG grade

whei"0as he has been denied promotion to the samOj The

order of A.- ) ̂ ] 995 was again challenged and the

Tri.bunal passed an order on 16; 7.98 directing the

respondents to review the order dated A;];96; As a

result of this reviewj the department issued a new

pi OinotiuH Of 'j0i ociLoo 0 i ; 0; 1 99S in sup'ors-ession of the

prorftotions made eai'liei" by the department vide oi"der

dated 4; 1 ; 1996 and now promoted 160 grade IV officers

to Grade III instead of 138 officers. But in this

the seniority of the applicant was12, 4? Cf again

depressed by downgrading the applicant from S;MO;4;

S;NO;60;

S' It is further stated that the action of the

respondents in downgrading the applicant on ©very

occasion of review of the earli.ei' promotion oi'de/" is

blatantly arbitrary causing grave injustice to the

applicant as he has been superseded by as many as 81

junior officers in promotion froiH Grade IV to Grade

III. UCS r pr ntation also but to no o"f1"'Oct

and the applicant claims that he should be given

promotion W;e;T; 29; 12; I990j i;©^ one year after whO'n

tiiy vacanc-y was avai].abl© a.nd the refusal on the part

o f the* a p p 1 i c a n t n o t t o o i v ey i V e p r o m o t i. o n w; e; f.

;  li; I i iiiegdXv cff L'i'-i cii y c-iid 1 ifi vioiation

of the pi'inciples of natural justice; HenoOj the

applicant prays for quashing of the order dated

4; 1 ; 1996 as well as the order dated 31;8;98 to the

extent of illegal supersession of the seniority of the

.app 11 ucif! L in the pi omotion l ist issued ;S'.f ter review '"^f
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consider applicant

the eai'lisi' pi'omotion and respondents be directed to

■for pi'OiTiOtion with all

f' 1 n a n o i a 1 b e n e f i t s

;hat theid tJ L. L

c o n s Q Q u e n t i a 1.» p r o n'i o t i. o n a 1 a r; d

w,e.fi 23^6.35 irrospective of the t

Anni i refusod promotion bocause the order

was itself withdrawn and becasfiedated

n o i ! """0 X i 'S t e n t a r i d li e r'l o e ri o

n o f!—e X i s t e n t o r d e r

00 i'ri.-eQ ue noe C'f such

could be made to bear upon the

applicant ano

r e s p o n d e n t s b e d i i' s? c t i

to de

-

ny him promotion and "the

 -J• -> j 1 I iy p r o m o t B t h e a p p 11. c & r; t

•"> 1, "<0 t r. rs o
W t • T t il. i } i. ; I j

The respond'ents contested the O.A. and they

~ -I « ~i a- u .1- .-v
U .1 e ci u e u L11 ci L o 1 1 ;he applicant was

P r o in u t e d and posted to Calcutta but sine t hi c!.

applicant uiu i.ut ioin the said post at Calcutta even

aftC'r being ad'vi'sed of the corvseQuenceSj iie. j ni'S

debarment foi )remotion to Gr orf of

vtdK.- W \ /'om the date of refusal oi" till next 'vacancy

!• Cf J J X J failuf-e to join thearose whichever is later^

pj-omoted post i'S treated as i-efusal of promotion and

the appliccU'i't is debarred for promotion in terrri'S of

t h e e X i s t i n g g u i d e 1 i n e s i

]0. It is further pleaded that certain officials-

belonging to -GC community were pi* o mo ted by way of

r eser va'vion
:  ̂ ^ T \ y ju -

} uiil '.:i( LU
/-V .. .. .,1 _ T T" T

Ol Ciu9"-ll 1 i < n e 3.}

pi 'oinoti2.on wciS oi g* thG Ti"i-buiiciX by Siiri.

T.R. Mohanty, a general category officer that the

pi"omo tion by way of r esei"'va 11 ori ever i" id 1 ng hi.s c 1 a 1 m

to the existing provisions of Rule IS of

r  0 {" 0 0) T 01 i"j 0 ^ 01 r 01 rr>0 q'0 y X Ci G'

W C_: U ! l.\ (

11! e
'  r«. r*., , "I ... - < r-i -t
. w' O ri. U i 'w Ic- • I 1:' O I i
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11 {' I ^ f~:-t i' .-^r.oateu 24.]!. 198?, The OA was allowed vido ordor

dated 28;] u'iQ respondents were directed to

" o I! e a. jj p i ia n t t ti e c o ri s- s q u. e ri t i a 1 b e n e Tit s
of

seniority and monetary benefits including arrears of

pr'jfTiotion ot

The Tribunalj however> observed that the

the reserved category officers need no!

'  ' Rule 13

I s nee

disturbed; The Department had amended the

Oi ^ne iss Rules, 1961 ar

■ Operative

and after

.-I -made'' the arriS'nded P'rc^visi,cviS

etrospectively with effect from 27.11. 1972

the amendment, department filed a SIP

against the judgment of the Tribunal dated 28. 1 1.1^88

before the Honble Supreme Court. The Honble Supreme

Court dismissed the appeal of the Department and held

that, the amended Rule 13 to the extent that it had

been made operative retrospectively is violative of

Articles H and 16 of the Constitution of India as it

took away the vested right of the applicant and other

oenei ieiai cacegory canoidates senior to respondent

No. 2.'- 9 (reserved category); Thus the Hon'ble ■c u p r erne

COUi I. ti" uci*' dOWTl u i 1 e i" e L r o s "'e c ̂ jperation of the

amended Rule 13 which was made by Notification dated

£ i !- e r t i i 1 s j u d g rfs e ii t o f the Hon' ble

•S {j_ }'■ 0 rcj 0 Court vai'ious consultations with the Ministry

I  iiIo;i Iv- ;:£nu DurS. I wei'e held and ultimately it.
was decided to undertake review of all c!! e p r o .m o t i o n s

'o""* a { i i. ICS I L. o «•- r ade-III in which resei'vation had

been provided to SC/ST under unamended/amended rules

cii the basis of the integivated seniorities of i.he

reserved category and general category officers
c;j.j....gi iyu ill Grade-IV .Seriioi'i ty List .-as on 1 1 - ?■ 1

So accordingly the department cancelled the promotions
SC/ST in Grade-Ill retrospectively and thereaftsr

pw

of



liTi i"tioo '3. .rS'vxow ot" «^.ix pj'Oiivotiorrs to Groo'o—XTx

mad© under unaiTiended rule on the basis of inte;--se

■3 © n X o!' 11 y o f r s s © r v © d c a t © q o r y

Cciuegoi y ui 1 ic„-©rs 11 the seniority list of Grade-IV as

uli ! lyab oi any utn©( at a a© xv inei iXut Ity xlat

issued thereafter and as a conseQuenoe thereof also

the proisiotions to the JAQ was also reviewed and and

the review orders of pr o-iTiotions wet"© issued on

4 > i , i 9 ? 6,

I  1 4 But as far as the case of the applicant is

concer ned» thie depar trrierit pieaded that thie app 1 i.cc-nt

along with others were proiTioted to Grade-Ill of ISS

vlQ^^ uf ubM uciLOu .*10 i 5,. bUt o-xric^^e LWd' c£ppx I<.;c^ri t OIu

not join the promoted post> so a bar of one year was

imposed on his promotion by-ordei" dated 29; 1 2.. 1 BSS.

Howtover j thC" respondents could not make frS'Sh

after June^ 1339 because on account of stayPt UtliULXUlfj

order of the Hon bl© Supreme

Pratap Narain's case (Supra). After availability of

/OUi ti 1.n tih0 Cci'So o1

f i.i"!a 1 judQment on 29. 4^ S2» the proces•;

promotions were initiated and applicant.

f! Ut

along

fresh

w i th

ocners were pi'omoteo as Grade-1II on the basis of

Grade IV senio/'ity list.4 It may be- pointed out "th-at

as the promotiorrs were being made after a period of

cixfTiO'c? V. 4 year P. vacancxo^'S- ws^i e calculated

for the purpose of giving reservation in

year-wise

p r omo t i o n *

-nnl .
- r- r- — s  name was placed at s^No.A of the

orders It was, however, later realised

c a n r1 o t b e- p r o m o t e d t o G r a d s* - III i n

u 11 e

4 O K't T.? i? O1 r-oc'-.oy

vacancies as a bar"

Pr 0!Tio t i o n w ^ q. f.

of one yea.!" was operatintg on his

294 12. 19394 While reviewing the
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order dated the applicant and other similarly

placed officei's who had refused their proiTiotions in

the post was Qovof iied foi" pn orootion to Gra.de 111

j.. -JUi trvrvO r\

tiie vauaii'SiOi: ui I 'j

1 : k.. i, X. v.. ^ X.

i, .1 u n !. n d.

It was in

the ap'"lica.r!t was p'laoed at -S* Ncc A'3i

this

12i Mowever i Shri TtFt Mohc-nty again challenged

the prOfTiotiorts fViade by oi'dei" dated 4* I » 1996 arid the

Lo

recalculate the vacancies which becan'ie available each

year iri accoroano© with the rulesi So on account of

an increase .in the nuiTibei" of vacancies in pre—199D""91

inclusion of deputationnor 1Af J C : 1 t-? ;- .

as a conseQuenc© thei'eofj applicant was placed junior

to soiTie Hiore officers and this is all as a conseQuence

of refusal made by the applicant in the order dated

O  y.: T rk o f u. _ ^ ^ l. „ .i x. u .it 4 T ^ /-» i 1 r- •••> •% ^ Ji.i b 4 0 i I I !b- d pp z 1 uci I i t. nd u l1 1-d" Ti r 1 .i e u- d l \ \jf-\ ] o ) u i

1997 for quashing of the order dated 4iK!996 wherein

it was observed that since the exercis-e of reviCfW was

3ti,ll underwa.y and the plea of thC" applicant that he

is entitled to promotion from June, 1939 itself show

that the ba.!" oper'ating aga.irist him which came into

effect >niy later, i  - r», «. .. ■\ f, r-\ rs ^ ^X .• d* i. y U C..-d'! D U'd': ^ I .1/O !J* CJUU.iU fHd v

adversely prejudice' his case. The rC'Sponderits state

Liiac Lfiis juogrfienc was

i s 3 u i n g p r o iti o t i o n w  1 1 /-•> I

consi der ed bcrf ore

lated 31.8.98 wherein

and the

pplleant has

been depressed in his s-eniority only because -of

applicant had been placed at S.No.60

nis

>nsequence of his refusal to>  acce''pt the prooiotion and

X- - -- x- /-s... 1 _ . , X. X.■v.d* j d X ; I d L vd 1 C..- U L Ud V
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13. We have heard the learned counael for the

parties and have gone through the record of the case.

14. The DOPSiT instructions on point of refusal

are contained in Swamy's Manual which are reproduced

hereinbelow..

17.12: When a Govsi" nment smployee
does not want to accept a promotion which is
offered to him he may make a written request
that he may not be promoted and the request
will. be considered by the appointing
authority^ taking relevant aspects into
consideration. If the reasons adduced for

refusal of promotion are acceptable to the
appointing authority^ the next person in the
selection list may be promoted. However,
since it may be not administratively possible
or desirable to . offer appointment to the
persons who initially refused promotion, on
every occasion on which a vacancy arises,
during the period of validity of the panel, no
fresh offer of appointment on promotion shall
be made in such cases for a period of one year
from the date of refusal of first promotion or
till a next vacancy arises whichever is later.
On the eventual promotions to the higher
g r a de, such Gove rinrLe nl. sejivari.t will lose

^DioLlix vl,:^-aapvis.._JunioL.a„2,r(^
iliauoi: J5jia.de..Jiarllei: i.rrespective. of the fact
MuetiMi: .the posts in question are filled bx
selection or otherwise. The above mentioned
policy^ will not apply where ad hoc ̂  promotions

(emphasis supplied)

i5.: Reading the above quoted portion the learned

counsel for the applicant submitted that the bar

imposed by the department on the applicant for not

being considered for promotion for a period of one

year from the date of his i-efusal had expired in

December, 1 990 itself. Since - by vi/'tue of the

.judgment of the Hon ble Supreme Court all promotions

orders issued so far have been cancelled and fresh

orders of promotions have been passed and thus

/u
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of

promotion orders had been passed much after the expiry

of period of one year^ so wnile paij-i-iny uiie f ? e-i-n

orderSi, the said bar should not have been considered^

However 4 to our view this contention of the lea?'ned

counsel for the applicant has no merits because the

depar tffient was compelled to undertake arj ove? cilx

review of all the promotions made by 'virtue of the

'judgment given by the Hon'ble Supreme Court, Had it

not bO'en 'So probably the said orde?' dated ZSid.SS 'vide

which the applicant wa'S cons?;.dered for promotion anu

posted at Calcutta and had refusedj might 'not ha've

been reviewed, Merely the department was under a

legal obligatiori to unde? taioe the overc^xl ? eview nd

since department have passed the fresh orders by

reviewing the earlie?" ordei'"Sj that doo'S not mean that

the e'hfect of the bar imposed upon the applicant fui

not bS'ing consi.dered for p'romotion for £< pei'iod of one

year frofo December 19S9 to December ̂ 1'390 ca.i'l be Staid

to be wiped off,

4.

16, T i""i e n e x t c o n t e ?"! t i. o i'l r a i s e d b y t .h e lea?" n e d

counsel fcv the applicant in this regard is 'that the

Tribunal in the case of |ij_C.. Chak c abor ty Vs,

i  Others, reported in 19S9 (11) ATC 107 had held that

the applicant on whom a bar had been imposed is not

liable to be subjected to a rurther process of

selection by any DPC and the applicant in that case

was directed to be given promotion and adjusted

against a vacancy ai'isii'ig immediately on the expiry of

the bar. So the learned counsel for the applicant

contended that his panel position as held by him in

L I} v;it-.' p( CMwetiui i t.''i iii oune, i9G? eiit-'UiQ l ic-'Wtf
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A

been inaintsined and he should have been offered

pi'orootion in accordance with that, panel; However.; to

our iTiindj th.is con tent ion C'f the applicai!'.. 1'^ aQain

without iTjerit because in the case cited by the learned

counsel for the appliccU'iti the petitioner therein was

considered for profTjotion by selection riiethod and was

Ifieluded in tlie' pa.neO, irs the year 19o6; ne wci'^^

:t. the petitioneroffered a posting at soiTie station

.in that case did not like tC' 30in the station arid he

communicated his unwillingness to accept the promotion

'iii i"i C? S U t.' S '3 Q Li €? f'l X. i. y tl i*"! & I t O X tl pronvotlon pd.n^x

published in which his name did not find a place so he

challenged the Question of validity of t^le DPC grading

which had denied him the promotion; NO; therefore^

COn'c nciS'u iLhOL wnon Iig*' mOu oorrsxcioj oc^ Txt Ljy

earlier DPC then why he had been denied promotion and

h a d b e e n d e b a r r e d f r o m p r o m o t i o n for a p e r i o d o f o n e

f-N _ * „ X. L. .. J.. ^ . J- X. I.. _ I I _ ■ l- T T" i J... , , 1

yii'cii 4 ou 11 1 Li iciL uu!iL«,»^t Liie rion Pie i iiuUhcii

observed that the petitioner cannot be subjected to go

through the process of selection by the DPC and it, w.as

held that havi.ng once gone throug.h the process of

selection ot DPC ; it is not proper to subject hiro to

a. furti"iei' p'rooess by 'sele'Otic^n by another DPC; .As

such the i'espondents were directed to give promotion

to the applicant and adjust hirn against the vacc-noy

imiTiediately on the expii'y of the bar;

17; Aft'or referring to this judginentj the

learned counsel for the applicant has also pleaded

t a t the a p p 1 i c a n t t o b e a d j u s t e d a. g a i n s t

vacancy which immediately arose after the expiry of

ti'"ie bar so he should havc' been consi.dered for a
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Droinotion in the month of Decemb©i-j 1990 itself yhen

his period of bar expired. In reply to thiSj, the

counsel tor the respondents submitted that, in fact,

i.1. had beei'i so done, the applicant was considered

after the expiry of the bar for the post which had

irfiii'iediately ai'isen afte/' the expiry of the bar. The

learned courrsel for the respondents assured us that in

between 23.6.39 when the applicant was earlier

proiTioted and the second promotion which wsrs held in

April, 1993, no promotions were made. No DPC had met

for considering the promotions since thei'e was a stay

operating against the department to make any

promotions by virtue of the interim order passed by

the Hon'ble Supreme Court and April, 1993 was the

first occasion after the expiry of the bar wh

department had made promotions, so the applicant had

been considered theu'ein. Pi"obably had it been so

simple, the applicant might not have challeriged the

same since after June, 1989 and this was the only

fii et eccveio!'! after 1939 when his promotion order was

ii'i,ueo py Lue departmenit in which he would have been

c o n s i d e r e d i n a c c o r dance wit h t h e p r e v i o u s p a e 1. 11

appears that the applicant is more aggi'ieved of the

Tact that because of the ovei'all review undertaker) by

tne uOpartment in pursuarice of the directiOjis- given by

the Hon ble Supreme Court his s-eniority ha-s been

depressed to such an extent that from S.No.4 he went

down to S.No.60. To this the learned counsel for the

respondents have given an explanation that since the

u'c'pc)) tment had given prorr/otions to i'esevved category

uondioates when there being no i'ule for the same arid

w hi © n depart m © n t. a m e n d e d Rule 13, i t. s t a r t e d a p p 1 y i a g
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the earn© with retrospective effect which was struck

uown by the Hon ble Supreme Couj't, so in the overc-ll

review many reserved class candidates who were given

promotion had to be withdrawn and their place was to

be filled up by the general category candidates and in

that process, various positions had fallen vacant upto

23.6;1989 and in that exercise of review, certain

juniOf '.> applicant must harve been accoixtrfiodatsd

in those vacancies and the seniority of the applicant

been depressed because he could not be

accommodated till the month of December, 1950 as ba-'"

liMC'osed against him was in operation and the earliest

given promotions were made in the year 1993 and the

r-. 1ippileant was given pronmotion accordingly;

^  , Tihe i"espondei~! ts cour>sel a 1 so submi 11ed tha'

the applicant had noi subjected to fresh

seleucion pi'ocess; Moreover, the promotion fro.m Grade

IV to Grade III is by way of non-selection method so

even otherwise the respondents could not have

s-uujoo-ted him to selection by s-econd DPC.

'-• have gone through the judgment cited by

the learned counsel for the applicant; We find that

m  the order issued by the authorities in the case of

it wasN; C;
specificallyChakravorty (Supra)

mentioned that the applicant therein will also lose

I!io- pahyi aeniou ity and also will be debarred for

promotion for a period of one year,

the same, the Ti-ibunal has obsei'ved

o r d e r i s s u e d

S o i n t e r p i" e t i n g

jm- I* * I ■ ^ _ I 1

Liiau per the

py tne respondents in that case the

panel se/iiority as wellI'xi'uant had tu lose both his
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, &'B bcii" f'Oi" promotion for o p'orioc' of on.o yosr oriol in

that context the Tribunal hss held that the applicant

.wii.l not rose his ponel seniority and he will not be

subjected to second DPC because in the case of second

DPC, he would have to be cigain considered on nwerits

and placed on seniority as per his rnerit position

■>ii'!ce in that case" the method of promotions were^ by

way of selection-cuiTi-iTier i t and that is why the

Tri.bunal had given direction that the applioa-nt in

tnat case wii.1 not lose panel position^ However < the

circular referred to by the applicant himself in his

Ot .Ai reproduced above; does show that thc' G'Overnment

servant has to lose seniority vis-a-vis his juniors

profTioted to the higher grade earlier ii'respective of

the fact whether the post in question is filled by

selection or othei'wise. So thei'e was. no cornpromise on

the P'osition that the applicant has to lose seniority

in accordance with the DOP&T s instructions once he

makes i'efusal to the promoted posti

'Sr

ii-c In this case we may further refer that the

applicant has been unable to point out that if ciny

promotion had been made after the expiry of the ban on

23j !2. 1990 till 2iAi93. As such we find that the

applicant in fact had oeen given promotion irfimediately

after the expiry of the ban when the ' first vacahc'

rose; i ience we are oi the considered opinion that the

OA has no meirts and thC' 'samc> is dismissed^ Nn /"•: r\-.t; r .

(S.A»T. Rizvi)
Member(A)

(Kuldip Sifjgh)
Member CJ)
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