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CEMTRAL ADMINISTRATIVE TRIBUNAL :FRINCIPAL BENCH
DA .No. 2760 of 17%%
New Delhi, this l1oth day of January 2001

HONPBLE SHRI ¥.K. MAJOTRA,MEMBER(A)

HON’BLE SHRI SHANKER RAJU, MEMBER(J)

Constable Jagzﬁiavésh
MG.1573/E D
R/o ¥ill. & P.O. rlewa
Dist. Bagpat
Tehsil Barout
P ... Applicant

1. Union of India,
Through its Secretary
Ministry of Home Affairs
Morth Block, Mew Delhi

2. Commissioner of Police
Folice Headguarters
I.P. Estate
Mew Delhi
7 additional Commissioner of Polics

New Delhi Rangs
1.2, Estate, Police Headguartars

Mew Delhi ... Respondents
(By advocate: Shri vijay FPandita, thirough
proxy counsel Shri T.0. Yadaw )

ORDER(Oral)

By Shri Shanksr Raju

Applicant, a Constable in Delhi  Police,
has ohallenged the ordsar of  punishment ot
forfaiture of Five years’ approved service with a
consequent  reduction of pay and withholding of

increments passed by the additional Commissioner

ad of suspension

bt

of Police on &.10.1%%7. The pern

with @ffect from 7.3.1976 to 6.10.1997 was also

treated as not  spent on duty. The aforesaia
punishmant had been arrived at by e

ciplinary authority after disagresing with the

e
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findings of the  @nguilry officer where t
applicant wWas axonerated Tirom the charge and
after issuling show Cause notice to the applicant

and  on  recelpt »f his reply to the same. The

the punishment wWas upheld. The applicant has
shallenged the punishment oN various legal pleas

including non supply of the preliminary raport,

3

inflicting of puniﬁhmént [o}%) the appellate

15

authority, holding of common enguiry against the
rules, using of nig statement as material against
wim in  the snguiry as well as final opinion
formaed by  the disciplinary authority regarding
the charge before inflicting the punishment. The
applicant has also challenged tne sunishment oh
the ground that the reasons arrived at by the
disciplinary sauthority in the disagreement note
and  as well as in the Final order were not borne
sut from the record and are vague, arbitrary arnd

based on presumption and surmises.

Z2. The respondents nave rafuted the
contentions  of the applicant by contending  that
rhe enguiry has been conducted in accordance with
the D&l hi Ppolice {Punishment and
appeal )Rules, 1780 (hereinafter rafarred to 4%
mnles of 1980). There is no prejudice caused to
the applicant by non supplying of the preliminary
wnquiry report. The respondents have contended

that the disagresement has been arrived at by the
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bo| the engquiry and lastly
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contended that the Tribunal would not sit as &

5

reviewing authority over the findings of the

disciplinary authority.

. We nave carefully considerad the

for
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contentions  rais

the parties and perusad the resord.
4. pefore dealing with the legal contention

1

and  ocontroversy the hrief facts of the case are
necessary  bto oe aslaborated. The applicant wWas
mostad as a Constable at Folice Station, Anand

vihar. & complaint  was made by one Shri

Yy _K.Diwan alleging demand of money and illegal

detention by 8 police officials of Folice

s
g

Station, @nand  Yihar which inter alia included
the applicant also. On the complaint, &

vigilance enguiry was conducted and on the pasis

of the findings of the enguiry officer a
departmental snquiry had besn ordered against the
applicant, an Inspector, a‘ Sub-Inspecttor and
Fewr  Constables. some of the police officials
who  have been figuring in the complaint have not
Lean dealt  with departmentally. However  an
Inspector, a Sub - Inspector and other police
officials  have been made delinguent officials by

ordering esnguiry against them. In the facts and

conspeetus, the learned counsel for the applicant
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~ontended  that the preliminary snauiry
Which was mads the basis of the departmental

wrquiry nas not been &

pr@judic&d as he had bean depirivad of &

reasonable opvcrtunity to show that the action
nas bean  takan at the whins and fancies of the

disciplinary authority and some of  the police

whareas the same +reatment hHas not baeen mated out

te the applicant. The learined counsel for  the
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applicant hasg Orawn our attention to a
of this Tribunal 1in Da.1735/94 declded i
28.6.1%%7 in vijay Singh Vs Ggovt. of NCT & Ors
s well as the ratio 1laid down by the Hon'ble
High Cour in the case of Ex~Constable Randhir
Singh Vs UOI 1991 (5)5LR 731 and contended that
non supply of the preliminary report has vitiated

e o

the procesdings.

G W

¢4

nave carefully Sotelgts! through this
contention of  the applicant and peirusad Rule
15(3) of Rules of 1280. The preliminary snguiry
réport is to be supplisd to a police official 1F

e same iz taken oOn the record  of the
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the enguiry to prove the sams. The circular  of

Delhi Police dated 1.5.1980 stipulates the same




~U

snguiry offilosr or by the disciplinary authority

to hold the applicant guilty of the chargs. In

aforesaid alleged {llegality would not vitiate

& The applicant has alse taken a plea that
thae eaguiry has bean agrdered by the additional
commissioner  of poplice who is  the appellate

authority of the applicant. @A such, he has bean

dapirive of a reasonable spportunity as he ocould
not  be  able o file an  appsal befors the

montention, the applicant relies on the ratio
laid down by the Hon®ble Suprems court in Surjit
Ghoss Vs. Chairman and Managing Director, United
Commercial Bank & Ors JT 1995(2) SC.74 and
contends that if the appellate authdrity himself
imposes a punishmant upon the applicant he oot ld
net have Filed an appeal against the same as For

s such, the right

Ir
»

want of avenus of an appaal .
af  emnployes for making the appeal would be lost.

Ws have carefully considered this plea of  the




parusad

Rule 25 and Rule 254,

mules of 19230. The applicant

if punished by the dditional Commissioneir of
Palice  has a right to appsal to the Commissioner
=¥ pPolice and for revision to the Lt. Governoi

oaf Delhi. As such

Aot been prejudiced and his ight of appeal has
M Leon denied. The aforesaid ratio in Surjit

factes and ocircumsta

Hance  the plea of the applicant is not

noes  of the present

not be applicable 1in  the

Cata.

legally

sustainable and is rejected.
7. It has beesn next contended that
the preliminary enquiry an explanation of the

applicant was taken

e  ftorm of a statement which has

as a list of documents.

circumstances, ABBAC

ground that

agailnst

e vioclative of Art

Conatitution. For

in the preliminary enguiry in

N Was

The applicant in

Mimself and this course of action

vlacead

reliance on  the ratio laild down by the Mo "ol e
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Ani .

sriminal trial the Mon'ble Suprems

as follows:
"Ind@Ld, evary positive volitiona
whict furnishes evidﬁnc& i
¢ ?t1M” ny, and testimonial compulsion
Gonmotas coercion  which pr&cur&g jag)
ngJo.&t.J.‘-.”ffﬁ voslitional evidentiary acts o

me  Court in Nandini Sathpathy vs P.L.Dani &
aIR 1978 SC 1025 where in the context of &

Couitt obsarvead




contention of the applicant and also Rule 15033
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We nave carefully considered this

as  of 17980 which stipulates that a police

resent  at &,

liminary @naulry Lut when present would not
oes examine the witness. The applicant has nolt

& any avarnant regarding that the statement

taken forcibly from him in the preliminairy

@nquiry. This statement was in Ffact taken as his

defence which was usad by the applicant lateron
i the dapartmental anguiry. We  hawae  goneg
through  the racord of the anguiry and find that

this statement of the applicant has nowhere been

sud  aither by the andguley afficer or by the

SRR
disciplinary authority to the detriment of the
applicant. as such, we Find that the ratio

ied  upoin supra would not apply to the prasent

coye involved is & departmental
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anguiry where +the strict rules of evidence

onds

T

qot  be applicable aﬁd mare D
probability s a rule. Apart from this, the Apex
Court  in & number of judgements has clearly laid
down  that - even & confessional statement of a
governmant servant would be admissible and to be
relied upon to hola him guilty of the charge. In
view of this, the contention of the applicant is

not legally sustainable and is rejectad.

oy the

G

7. I+ has been next contendg

applicant that the disciplinary authority in his

disagreemnsnt note has nowhere indicated that the
disagresmant is tentative, rather the

disciplinary authority has proved the charge and
Wwith a pre detsrmined mind issued the show Causs
notice to punish the applicant. The applicant
was  taken resort  to the ratic of Yoginath O.

Bagde vs. OState of Maharashtra & Anr. JT 1297

(6) 3C &2. by contending that it was not
includad in  the disagreamant note  that the
disciplinary authority had come only to a

tentative decision and also that the tentative
reasons  For disagreemsnt are to be communicated

s that the dalinguent official may hawe  an

opportunity  to defend the same and this oould
also show that. the raasons arrived  at fai
disagreensnt are germane ta the Findings. W

have gone through the show cause notice dated

g.7.1997 it has been contended find that the
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disciplinary authority after disagreeing WY the
fFindings of the enguiry officer almost concluded

that the statemsnt of the PWS complainant was

~orrect  and he has proved the charge against the

applicant without awaiting for his defence.
pocording to  the ipplicant, the dis ciplinairy
authority in its disagreement note belisved the
restimony of PWs rsgarding his unauthorised and
illegal detention in the Police Station. The

disciplinary authority in his disagresment note

hwas  come  to  the conclusion  that the chargs

against SI  Erus Tigga is establist and  with
regard  to the applicant it has bean recorded 1in
the oconcluding para  that the ocharge stands
orovead. There is 1o indication as to the
tentative conclusion arrived at oy thes

disciplinary authority while disagireeing with the
findings of the enguiry officer. We hava
carefully considered the ratio laid down by the

Mon"ble Apex Court in Yoginath D. Bagade (supra)

whers the apex Court has made the follow

[ n

In wiew of the above, a delinquent
emploves  has the right of hzaring not
only  dur 1ﬁg the &ngquiry broce@dings
conductes ficaer inta

d u:y the E“]quu W 0f

rges  levelled against him  but

alas  at the stage at which those
i PN IO
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,f: ings are sonsldered oy the
Disciplinary Authority and the latter,
namely tha Disciplinary authority
farms a tentative opinion that it doss
not agres with the findings recorded by

"

the Enguiry Officer. If the findings
resorded by the Fnguiry Officer are in
Favour of the delinguent and 1t has
been  held that the charges are not
proved, 1t is all the more necessary Lo
give an opportunity of hearing to the
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delinquent amployee before reversing
those Findings. The formation o
apinion should be tentative and not
final. 1t is at this stage that T
delinguent employee should be given an
opportunity of hearing after he 1s

informad of the reasons on the basis of
which the Dloulpllﬂaly Authority has
wiropossd O disagree with the Findings

of  the Enguiry NDfficer. This iz in
monsonance  with the requirement of
article 311(2) of the Constitution as
it pirovides that a person shall not be
dismissaed OF removad o reduced in rank
awoept after an enquiry in which he has
b’

sen  informsd f& thé charges against
m / £ gasonable ppportunity
nore ',phm of T hoss

f}

G
S-L‘ e B

o o TEES ng as the final decision
is ﬁnt Lakvn in t.c matter, the enauiry
shall be deemed to be pending. Mere
gsubmission of Findings .0 the

Disciplinary authority does not bring
about the closure of the enguiry
OIOc e»*d:’mgss. The ‘::nquiu N2 pi uuc@dlllgé
would come to an end only whan the
Findings have Laan considered by the
plinary authority and the chargses

are sither held to be not proved Or
found  to  be proved and in that event

punishmnent ig inflicted upon the
delinquent. That being so, the “right
to  be heard” would be availlable tu the
de]iﬁqu@ﬂf i fo +he Final stage. This
right being a ﬂ%tltutluﬁdl right of
the anployes -awﬁot e taken away DY

any legislative whnactment or Service
nule including Rules made under article

z? of the Cungtlfutlun-

b

10. In our view, the disagresmnant arrived at
by the disciplinary authority doss not conform
with the absarvation made by the apex Court in

Yoginath’s case (supra). The conclusion aririveda

at  is rather final and is not a rentative one.
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The disciplinary authority by Tecor
reasoning  firstly has proved the charge against
the “pllk&ﬂt and only then given an opportunity

teo the applicant o answer the same as  4é
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anthority and shows his pr@~det&rmined mind to
punish  the applicant. The aforesald conclusion

which doss not indicate any tentative conclusion

nary authority wauld not sustain
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in law. We alsoe find from the findings of the

133

enguiiry afficer that the applicant nas  besn

ewonerated Tirom the charge of detaining the

somplainant at the palice Station. The aforesaid
sharge has been proved against SI Tigga who had

brought the complainant to the Police Station and

. L .
d&tzlnedta wim for thireg hours. Th charge of

%

~l—
allegad demand and acceptance of money to the

tune of Rs.2000 has also besn proved against ©S1
Tigga. Regarding the applicant, 1t has baei
recorded by the spquiry officer that he had

brought  the complainant on the directions of nhis

superior 2SI Tigga and thareaftar they returned
back o  their duty and were not a party to t

alleged demand and the detention. The aforesaid
Findings has been given by the enquiry officer
after meticulously Joing into the esvidence O

record and the defence produced by t+he applicant.

direction O 31 Tigga. In fact it is on the
alleged information which was later on found to
Le Ffalse. The ST had gone To the place of duty
~F  the applicant and on Wwhose dirsction the
conplainant  was brought to the Police Station.

The applicant was mer” 1y accompanying him and had

&
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mad coma Oh record @ e

demanded  OF axtorted money Trom tie complainant,

rihe  dis sciplinary authority ©0 mere auspicion

jasued after proving the o©hargé and without
awaiting the reply of the applicant ro the show
cCAaUsSs notice. papart from this, wWe Find that n
para 510 of the Of the applicant has SNoWn
certain instances ahowind vindictiveness ofF  the

disciplinary anthority and his pre d*t&rminatiwn

aight policemen anly Foul” haa beeﬁ picked up WO
w&%& axaminad in the vigilancs anguiry and  wWere
1 ateron placed under sus spens i on and also their
namnes wWeire Lrought in vhe sscret 1iat of doubtful

imtegrity. The applica nt was amongst them. This

allegation of tne applicant has not el=tsig!

controved riad DYy the respondents in their reply
admitting it as 4 matter of recoird. This
sonfirmg th pre- determnined mind of the
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monay  and illegally detaining the momplainant at

the Police atation. The disciplinary authority
wihile imposing the punishment and while

3

with the findings took into

S g §
digsagraglng

Gwn$id@ration thg axibranaeous matter to come 1o

the conclusion of guilt against tne applicant.
The Ffindings of the enquiry oFficer has Dbeen
wrushad aside which is not permissible under the

law apart from +he fact that the chardge against

the applicant has been sShown to be purport@dly

the Daily Diary Ny . In this ragard,
1icant has not Hheen | taken
he applicant was postad as

a Beat ofFfFicer and in the morning  ha@  wWas to

thereafter arrival was to be recorded when auty
ours are over and report to the Police Station.
111 between the applicant was took on a FCE call
and was taken Lo rhe Police Station ana from
there he went sack to the place of posting. in
rhess circumstanceas, application of Punjab Police

frule  would not hold the respondents to sustain
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their action. In  our view, the d
authority has not Followed the legal reasonind to

arrive at the findings of guilt againast the

applicant.
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12. in view of the

aside the impugned order

SraEr

the appsllate

restore Lo the

wWwithheld inciransnts

ot syspension  as spent On
consaguential banafits.

.- Q&W
{Shanker Raju)
Member (J)

applicant his reduced

auty,

pay

snd alse to treat the pario

with

of punishment as wall as

and direct the respondents to

and

-t

Memoar (A)
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