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Constable Jag Pravesh - - upplioant

(By Advocate; ohri nnil oinyiial
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CENTRAL ADMINISTRATIVE TRIBUNAL:PRINCIPAL BENCH

OA.No-2760 of 1999

New Dell-ii, this 16th day of January 2001

HON'BLE SHRI V-K- MAJOTRA,MEMBER(A)
HON'BLE SHRI SHANKER RAJU,MEMBER(J)

Constable Jag c
N0.1573/E
R/o Vill. & P.O. Hewa
Dist. Bagpat

Tehsil Barout
UP ... Applicant

(By Advocate:3hri Anil Singhal)

versus

1. Union of India,

Through its Secretary
Ministry of Home Affairs
North Block, New Delhi

2. Commissioner of Police
P'olice r ieadguarters

I.P. Estate

New Delhi

3. Additional Commissioner of. Police
New Delhi Range
I,.P. Estate, Police Headquarters
New Delhi --- Respondents

(By Advocate: Shri Vijay Pandita, through
proxy counsel Shri T .0. Vadav .i

ORDER(Oral)

By Shri Shanker Raju

Applicant, a Constable in Delhi Police,

has challenged the order of punishment ot

forfeiture of five years' approved service with a

consequent reduction of pay and withholding of

increments passed by the Additional Commissioner

v,v of Police on 6.10.1997. The period of suspension

with effect from 7.3..1996 to 6.10..1997 was also

treated as not spent on duty. The aforesaid

punishment had been arrived at by the

disciplinary authority after disagreeing with the

L..



b

findings of the sngulry officer where t
applicant was exonerated from the charge and
after Issuing show cause notice to the applicant
and on receipt of his reply to the same. The
applicant has carried the order in an appeal Put
the punishment was upheld. The applicant has
challenged the punishment on yarious legal pleas
including non supply of the preliminary report,
inflicting of punishment by the appellate
authority, holding of common enquiry against the
rules, using of his statement as material against,
him in the enquiry as well as final opinion
formed by the disciplinary authority regarding
the charge before inflicting the punishment. The
applicant has also challenged the punishment on
the ground that the reasons arrived at by the
disciplinary authority In the disagreement note

and as well as in the final order were not borne
out from the record and are vague, arbitrary and
based on presumption and surmises.

2_ The respondents have refuted the

contentions of the applicant by contending that

the enquiry has beer, conducted in accordance with
the Delhi Police (Punishment and
Appeal)Rules,1980 (herelaafter referred to as

Rules of 1980), There is no prejudice caused to

the applicant by non supplying of the preliminary

enquiry report. The respondents have contended

that the disagreement has been arrived at by the
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disciplinary authority on the basis of mate
adduced in the enduiry and lastly it has been
contended that the Tribunal would not sit as a
reviewing authority over the findings of the
disciplinary autho r i ty.

5.. we have carefully considered the
contentions, raised by the learned counsels ror
the parties and perused the recoid.

4. Before dealing with the legal contention
and controversy the brief facts of the case are
necessary to be elaborated. The applicant was
posted as a Constable at Police Station, Anand
Vihar. A complaint was made by one Ghri
V.K.Diwan alleging demand of money and illegal
detention by 8 police officials of Police
Station, Anand Vihar which inter alia included
the applicant also. On the complaint,
vigilance enquiry was conducted and on the basis

V  of the findings of the enquiry officer a.
departmental enquiry had been ordered against the
applicant, an Inspector, a Sub-Inspecttor and
four Constables. Some of the police officials
who have been figuring in the complaint have not
been dealt with departmentally. However an

Inspector, a Sub-Inspector and other police
officials have been made delinquent offi'-ialpp uy

ordering enquiry against them. In the facts and
conspectus, the learned counsel for the applicant
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contended that the preliminary enquiry report
„Mch wae made the basic of the departmental
enquiry has not been seryed upon him. According
to him, due to norr furnishing of the preliminary
enquiry report the applicant has been greatly
prejudiced as he had been deprived of a
reasonable opportunity to show that the action
has been taKen at the whims and fancies of the
disciplinary authority and some of the police
officials have been dropped from the enquiry
Whereas the same treatment has not been meted out

to the applicant. The learned counsel for the
applicant has drawn our attention to a Judgement
of this Tribunal in OA.173/94 decided on
28.6.1999 in Vljay Singh Vs Govt. of NOT & Ors

as well as the ratio laid down by the Hon'ble
High court in the case of Ex-Constable Randhlr
Singh Vs UOI 1991(S)SLR 731 and contended that
non supply of the preliminary report has vitiated
the proceedings.

We have carefully j3one through this

contention of the applicant and perused Rule
.1,5(3) of Rules of 1980. The preliminary enquiry

report is to be supplied to a poli'-.e uffi'-.ial
the same is taken on the record of the
departmental enquiry by the enquiry officer or if
the preliminary enquiry official is examined in

the enquiry to prove the same. The circular of
Delhi Police dated 1.5.1980 stipulates the same
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which has been made the basis of .iudgemer,. in

vij«y Slnoh (supra). In the instant case, the
preliminary enquiry reporf has neither been made
part of the enquiry nor relied upon eithei by the
enquiry officer or by the disciplinary authority

to hold the applicant guilty of the charge- m
such a situation non furnishing of preliminary

enquiry report would not have caused any

preiudice to the applicant. As such, the
aforesaid alleged illegality would not vitiate

the p roceiBci i n gs.

6.. The applicant has a.lso taken a plea that

the enquiry has been ordered by the Additional
commissioner of Police who is the appellate

authority of the applicant. As such, he has been

deprived of a reasonable opportunity as he could

not be able to file an appeal before the

Additional Commissioner = of Police who :is his

appellate authority. In support of his

contention, the applicant relies on the ratio

laid down by the Pon'ble Supreme court in Surjit

Ghose Vs. Chairman and Managing Director, United

Commercial Bank & Ors JT 1995(2) SC.74 and

contends that if the appellate authority himself

imposes a punishment upon the applicant he could

not have filed an appeal against the same as for

want of avenue of an appeal. As such, the right

of employee for making the appeal would be lost.

We have carefully considered this plea of the
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applicant and also perused Rule 25 and Rule 25A,,
25B and 25C of the Rules of 1980- The applicant

if punished by the Additional Commissioner of
Police has a right to appeal to the Cornmissiunc:i

of Police and for revision to the Lt. Governor

of Delhi. As such in our view, the applicant nas

not been prejudiced and his right of appeal has

not been denied. The aforesaid ratio in oUi jit

Ghose (supra) would not be applicable in tn':^

facts and circumstances of the present case,

fience the plea of the applicant is not l':sgal.i.y

sustainable and is rejected.

7_ It has been next, contended that during

t he pre1i m i n a ry en gu i ry an exp1 an a t i on of t he

applicant was taken in the preliminary enquiry in

the form of a statement which has been included

as a list of documents. The applicant in these

ci rcumstances assailed the proceedings on the

ground that he was compelled to be a witness

against himself and this course of action would

be violative of Article 20 Sub Ai ticlc: o uf tne

Constitution. For this, the applicant placed

reliance on the ratio laid down by the Mon'ble

Supreme Court in Nandini Sathpathy Vs P.L.Dani &

Anr. AIR 1978 SC 1025 where in the context of a

criminal trial the liorr'ble Supreme Court observed

as follows^

"Indeed, every positive volitional
a c t which f u r n i s h e s e v i d e n c €; is
testimony, and testimonial compulsion

o n n o t e s o e r c i o n iw h i c 11 i o u i ■-i: s 111
P<js i t i Ve Vo1i t i on a1 ev i den t i a ry acts of
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^  t h Latihs-t J-iii

what 20

ISS'-SSIsifeS^^
tn„tte-.aor,Ml |euM^^
If'ifSr" poroon.;
doss not call tor decision in t.iis -a..o
(emphasis added)-

■■■•"^ 8_ we have carefully considered this
contention of the applicant and also Rule 15(3)
Rules of 1980 which stipulates that a police
Officer may or may not be present at a
preliminary enquiry but when present would not
cross examine the witness. The applicant has not
made any averment regarding that the statement
uas taken forcibly from him in the preliminary

hj enquiry. This statement was in fact taken as his
defence which was used by the applicant late, o,,
in the departmental enquiry. «e have gone
through the re.cord of the enquiry and find that
this statement of the applicant has nowhere been
used either by the enquiry officer or by the
disciplinary authority to the detriment of the
applicant. As such, we find that the ratio

i  relied upon smoa. would not apply to the present
^  cas,e as the issue involved is a departmental
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enquiry where the strict rules of evidence vi
not be applicable and mere preponderance of
probability is a rule. Apart from this, the Apex
Court in a number of judgements has clearly laid
down that even a confessional statement of a
government servant would be admissible and to be
relied upon to hold him guilty of the charge. In

view of this, the contention of the applicant is

not legally sustainable and is rejectee.

c, It has been next contenueu by tne

applicant that the disciplinary authority in his
disagreement note has nowhere indicated that the

disagreement is tentative, rather the
disciplinary authority has proved the charge and

with a pre determined mind issued the show cause

notice to punish the applicant. The applicant

has taken resort, to the ratio of Yoginath D.

Bagde vs. State of Maharashtra & Anr. JT 1999
(6) SC 62- by contending that it was not
included in the disagreement. note that the

disciplinary authority had come only to a

tentative decision and also that the tentative

reasons for disagreement are to be communicated

so that the delinquent official may have an

opportunity to defend the same and this could

also show that the reasons arrived at for

disagreement are germane to the fiiujingi>. W-:.

"y, have gone through the show cause notice dated
8 7 1997 it has been contended find tnat the
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disciplinary authority after disagreeing wV^the
-

findings of the enquiry officer almost concludeo

that the statement of the PW3 complainant was

correct and he has proved the charge against the

applicant without, awaiting for his defence .

According to the applicant, the disciplinary

authority in its disagreement note believed the

testimony of PWs regarding his unauthorised and

illegal detention in the Police Station. The

disciplinary authority in his disagreement, note

lias come to the conclusion that the c^hai ye

against SI Erus Tigga is established and with

V  regard to the applicant it has been recorded in

the concluding para that the charge stands

proved. There is no indication as to the

tentative conclusion arrived at by the

disciplinary authority while disagreeing with the

findings of the enquiry officer. We have

carefully considered the ratio la.id down u'y the

Hon'ble Apex Court in Voginath D. Bagade (supra)

where the Apex Court has made the following

o b s e r V a t i o n s z

"In view of the above, a delinquent
employee has the righit of h'.:;ai iiig not
only during the enquiry proceedings
conducted by the Enquiry Officer into
the charges levelled against him but
also at the stage at which those
findings are considered by the
Disciplinary Authority and the latter,
namely, the Disciplinary Authority
f o rms a ten tat i ve opinion that it does

V not agree with the findings recorded by
the Enquiry Officer. If the findings
recorded by the Enquiry Officer are in
favour of the delinquent and it. has
been held that the charges are not
proved, it is all the more necessary to
cjive. an opportunity of hearing to the

'X/'

\
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"houw" be tentative and not
^  ̂i'nal It Is at this stage that the1 lnc3,i- t'hi'-iiiid b© oiv©n 3n

delinquent u„, is
rt-unltv of hearing aftei n.-ijj.gja'UI l-Ult i l-> a, u.~v Ka, r.f

informed of the reasons on
which the Disciplinary Authority ̂  i '-- ^
proposed to disagree with the f^^^oings
-• f +-Afa Enauirv Officer. This i-d> inof tne ^Lnwuir.y requirement of

':!t?rir''311(-2) of the constitution as
Tt'^rSvides -tLt
dismissed or i «muvc;0 t.'i - h<.'> h"i<t.
e-xcept after an enquiry m wnit.h^he ha.
b-'hA-i infr.rmeci to the charges ayain^.t
sr anS'given a reasonable opportunity
of being heard m respeot
-h^i-oes SO long as the final uevoi.:b.ion
if nS taken in ^he matter the enquiry
Shall be deemed to be pending he-J
submission of findings _ to t k.
Disciplinary enquirf
about the closure uf the
proceedings. The 'thS

V/' would come to , an end o.,ly wh.n tn.
^  findings have been considered by the

Disciplinary Authority anu bne^cnarj..
ar- either held to be not p.uved or
found to be proved and yi that everi^.
pu n i s hmen t i s i f' ̂  ̂ ted u po \ jdelinquent. That being t'^^
to be heard" would be available tu thu
delinquent up to the final ^^tage Thi..
right being a constitutional right uf
the employee cannot be taken away oy
any legislative enactment or^^ ^
Rule including Rules made unde, tioK.
3O9 o f the Con st i tu t i on.

In our view, the disagreement arrived at

by the disciplinary authority does not conform
with the observation made by the Apex Court in

Yoginath's case (supra). The conclusion arrived
at is rather final and is not a tentative one.

The disciplinary authority by recording its own

r-easoning firstly has proved the charge against

the applicant and only then given an opportunity

to the applicctnt to answer the same as a

V  post decislonal hearing. «hlch 1. meaningless.
It clearly smacks of bias of the disciplinary
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authority and shows his pre .determined mind to
punish the applioant. The aforesaid oonolusion

-  .1' r* fL cj fi \' 'f* n i" ri "t 1V S O O ri •.-» 1 ̂J ̂  i ^
which does not indicate any tt^ntarivc

of the disciplinary authority would not sustain

in law. we also find from the findings of the
enquiry officer that the applicant has been
exonerated from the charge of detaining the
complainant at the Police Station. The aforesaid
charge has been proved against SI liggu whtj had
brought the complainant, to the Police Station and
detainlO him for three hours. The charge of
alleged demand and acceptance of money to fJie
tune of Rs.2000 has also been proved against SI
Tigga. Regarding the applicant, it has been
recorded by the enquiry officer that he had

brought the complainant on the directions of his

superior 31 Tigga and thereafter they returned
back to their duty and were not a party to the

alleged demand and the detention. The aforesaid
f indings has been given by the enquii y ..<f f '

W  after meticulously going into the evidence on

record and the defence produced by the applicant.

In the disagreement note, it has been proved that

the applicant had brought the complainant on the

direction of 31 Tigga. In fact it is on the

alleged information which was later on found to

be false. The 31 had gone to the place of duty

of the applicant and on whose direction the

V  complainant was brought to the Police Station.
The applicant was merely accompanying him and had
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to plav bein. a Constable- Hono I '-'J-- , Tcant Pad
•  « +-H;r4t tho

-n -ecord showing thathad come ^n . ^i.^'nant

. . - .xtort.d «ney fron. the con.Mle.nentdemanoao o, ■ mere suspicion
i-.^-i-linary authority -n rnt..The distoi^iina. ./ ^ ,,,^..a-vis the

--resumed the illegal detention v
.  ̂ „.-<-ent at the Police Station

-+- he was pi ciStcni.

.  . Mhile issuing the show
for a while, m c"'" '"=' ' '

. +• t-he evidence ef tncause notice for disagreement ^

.  , .fffoer has been completely ignoreo
enquiry .^ttio-

mt, TV fides the notio:. had..;^h a bias and malil"!^^-with a i- ,,?+-hriUt

the charge ano w.thou
.j of t.-M- provinyissua.-.! -- vi~ant to the show

awaiting the reply of the apw^- ̂
notice. Apart from this, wt:;
'  ... 0'^ the applicant has shown„  5 10 of the tnt. ar^Ky

.1,-- tiveness of the
instances showing virioitoti
^  . his pre determinationdisciplinary authority an. his - ̂ ^

-oic-h the applicant, by contending tnato punish tnw a^t-f

.  . ..,1,. four had been picked up wnoeight policemen .nl. f-^u
.  the vigilance enqun .v and

^ere examineo .n tli..
Mw. vN .-4 a 1 <s;o t. n© i. '

under suspension an. a.lateron pla.tsd t^fnl
... ct-'-ret list of dou.tfui

.  t. uaht in the s-di.r .l•names we, « - „_tthem. This

.•-.togrity. The applicant was amongst
h,., -.t bocnhas I

alleyali.n _
in their reply

--e-ih by the resw.n.'-n -controverted ^
.-.f record. Tni-

of the applicant

r  of recor..u. qs a matt
admitting it-

lilr^ tnc prcdetorminod mind of tno
disciplinary authority.

iD.

the findings

applicant has been

t  from

of t
this, we3  have also considered

the

he enquiry officer whe. c
xonerated from the charge on
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that no evidence have been adduced tothe grounu tnaL n-' -
.  „ „f q11eoed demand of

sustain the allegations of alley-o
,  illegally detaining the complainant at

r(Kl>n By i 1 J-

T* u "• ^ "1 1'*" "1 pj 1 i. n cl P 'y 3, u t ' i t y'
the police station- Tht. uio.-.ipiina, >

thf--- punishment and whilewhile imposing the punx

disagreeing with the findings toot into
consideration the extraneous matter to come to
the conclusion of guilt against the applicant.
The findings of the enquiry offi'^e, ha-p
crushed aside «hicn is not permissible under the
law apart from the fact that the charge against
the applicant has Peen shown to be purportedly

/.t . of non recordiny
^  proved on his alleged mist-unuUut uf no

the Daily Diary entry- m this regard.
explanation of the applicant has not been taken

•  r-g The applicant was posted asxni^o consi'>-i^i uixi"-''' -

a  Beat Officer and in the morning he was to
report for duty in the place of posting and
thereafter arrival was to be recorded when duty
ours are over and report to the Police Station.

x<7 in between the applicant was took on a PCR call
.1- fho Police Station and from

and was taken t'-' tru- ruxx-.

there he went back to the place of posting- In
these circumstances, application of Puh-iab Police
Rule would not hold the respondents to sustain
cneir action- In our view, the disoiplinarv

1  authority has not followed the legal reasoning to
V  arrive at the findings of guilt against the

applicant-
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12. In view of the above discussion, we set
aside the impugned order of punishment as well as
the appellate ehciar and direct the reepondents to
restore to the applicant his reduced pay and
withheld increments and also to treat the period
of suspension as spent on duty, with all
consec4uential benefits.

G-
(Shan Ker Raj u)

Member (J.)

(V-K. Majotra)
MemberlA)

y


