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( By Mrs. Shyamala Pappu, Sr. Advocate with Shri
George Paracken, Advocate )
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~-versus-
Director General of Works
through
Central Public- Works Department,
Nirman Bhawan,
New Delhi-110001. ... Respondent

( By Shri K.C.D.Gangwani, Advocate )

O R D E R (ORAL)
Shri V.K.Majotra, AM :
"Since identical dquestion of law and fact arises
for adjudication in all these OAs, they aré being

disposed of by the present common order.

2. The - appligaq#s, have challenged the
respondents’ orders Qatéd 30.11.1999 (Annexure-A)
terminating their sér?ioes unider Rule 5(1) of the
Central Civil Serviceé (Té%pbééy Service) Rules, 1965,

"and have sought qugshing of the said order with

ﬁbackwages.

3. The respondents advértised posts of
Messengers/Farash/Safaiwalds vide advertisement in the
Employment News (January 2-8, 1999) (Annexure A—l).
After participating in the prooeés of- selection in
response to the aforestated advertisement, the
applicants were appointed~ to.the said posts. The
applicants have alleged -that the respondents have
é?bitarily invoked ﬁhE‘pPOViSionS of the 1965 Rules,A
despite the applicants 5éing on probation for two
years, whose suitability:could be judged only at the

end of two years.

4, The respondents have stated in their counter
that before the publication of -the advertisement in

\“:he Employment News, no objéction certificate from
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Surplus Cell of Directorate General of Employment,
Ministry of Labour was obﬁained.“ Howevers, the no
objection certificate was valid for three months only.
Out- of 3000 plug applications received in response to
the édvertisement, 297 candidates wére called for
interview; 126 candidates aétually'appeared in the
interview. The respondents have contended that before
issuing the «call letters for interviews, it was not
checked whether thé posts for which recruitment had to
be~ made had remained vacant for more than one Yyear.
As per the instructions df Ministry of Finance, a post
which has_remained vaoant'for more than one year shall
be deemed to have lapsed-unless it is revived with the
conourrenée of the Ministry of Finance.. A fresh no
objectién certificate was not obtained from the
Ministry of Labour as -the earlier certificate issued
by'them was valid for three months only. According to
the respondents termination of gservices of the
applicants ' is not because of any tainted selection or
corrﬁption put because of the fact that there were
serious irregularities in giving them app@intments.
The respondents have stated that the Applicants were
given appointments during the period when there was a
complete .ban on recruitment ‘to all posts in all
Government organisationSg' and that the only course

open for theg¢m was to terminate the services of the

applicants who wére appointed contrary to the
Government - °° , apart [rom the fact that the posts

\had also lapsedaw@fa’freSh‘no objection certificate
from the Ministry of .Labour was not obtained. The

applicants have filed a rejoinder as well. -
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5. We have heard the learned counsel on both

sides and gone through the record available on file.

6. The learped counsel for the applicants
pleaded that the.applioants were on probation and had
not been served any notice nor were they given any
chance for improvement in their performance or
bogduct, if anything Waé lacking in them. The learned
counsel also contended that the applibants were not
respdnsiblé ~for any infirmities iﬁ the process of

théir selection.

C) 7. Reiterating  the  averments made in the
counter, the learned ;couhsel for the respondents
relied on an order dated 2.3.2000 passed by this
Tribunal in OA No.2568/99 - Maheshwar Lal & Anr. V.
Unioé of India & Anr. The facts in the instant ‘case
are identical to those of the said case. It was held

~therein, “In view of “the préoedural and other
infirmities pointed out by the respondents in - the
‘appointmeﬁts, it cannot be said that their decision to

C) cancel them was illegal or.arbitrary. Respondents are
also correct when they state that a person who joins
service is bound by the rules applicable to that class
of employees. As applicants were appointed as
Messengefs on purely temporary basis, the CCS
'(Témporary Service) Rules, 1965 were applicable to
them and respondents were empowered to terminate their
services under Rule 5 thereof; eiiher by giving one
monthis notice, or alternatively by paying one month’s
salary and allowances in lieu of notice.” The 0OA was

\%?ccordingly dismissed being devoid of merit.




8. We find that the services of the applicants

have not been terminated on any ground of misconduct

or non-suitability. Their services have been

terminated particularly because of the following

reasons

I. ‘There was a ban on filling up of all wvacancies
in all Government orgaﬁisations w.e.f. 5.8.1999

and, - therefore, the selection held on 28.8.1999

was uncalled for and irregular.

IT. The respondents had not checked whether the
posts for which the selection was to be made

were lying vacant for more than one year or not.

_III. Before holding selection to fill up these posts
which had 1apséd, Ministry of Finance was not

consulted for revival of the Same.

IV.  Fresh no objection certificate from the Ministry

of Labour was not obtained before the seiection.

Obviously vtheﬂrespondehts had- proceeded to resort to

selection process for non-existent posts.

9. The contention-of the applicants in their
rejoinder that the mere fact that the posts were
advertised wquld show -that the posts had not lapsed,
1s not acceptable\in the light of the facts brought to

-our notice by the respondents.

10. PFor the reasons stated above, we find that

vﬁfhe respondents had made recruitment to non-existent




posts without reviving the same with the concurrence
of the Ministry of Tinance. Recruitment made to such

non-existent posts, thus, cannot be upheld.

11. Having regard to the facts and
circumstances of the case and also to the ratio of the
case of Maheshwar Lal. (supra), we find that the
applicants were appointed against non-existent posts
on purely temporary basis and thus the 1965 Rules are
clearly applicable and the respondents were empowered

to terminate their services under Rule 5(1) thereof.

2. In view of. the above, we find that the OAs
are devoid of merit’' and the same 3are accordingly

dismissed. There shall be no order as to costs.

13. The Contempt Petitions and Misc.

Applicatioﬁs also stand disposed of.

S »
( V. K. Majotra ) : ( §é&gﬁ Agarwal )
C) Member (A) chairman
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