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, Respondents

In this 0. .A . the app I leant has asked for Quashing of

the impugned order (.Annexure .A-1) whereby he was considered for

- ♦sppo i n t men t to the post of Nursing Order Iy in compI i anee wi th

the directions given by this Tribunal in an earl ier case fi led

by the appl icant . But after considering the appl icant for the

said post, the respondents found that the appI leant was overaged

even after giving him the benefi t of his working as casual

employee with them wand as such the appl icant was not given the

appointment . .Aggrieved by the said order, the appl icant has now

again come up to this Tribunal wi th the present O.A and has

prayed for quashing of the impugned order and to conside.i" him

for appointment to the post of Nursing Orderly.



2. The fac+s in brief are that the appl icant along with

ceri^in other simi larly si tuated candidates had worked as

Nursing Orderly on dai ly wage basis for some period and

thereafter had made an appl ication for being conferred

temporary status. When the temporary status was not conferred,

the appl icant and some other persons had fi led an appl ication

which was registered as O.A No. 2851 of 1997 and was decided on

20.7.98, copy of the order is anne.xed as .Annexure .A-2.

- ■ ' pursuance of the directions given in that order, the

appl icant was considered for direct recruitment to the post of

Nursing Orderly but since he had become overaged, so the

impugned order was passed.

4. The main chal lenge to the impugned order is that the

appl icant was earl ier appointed and even at that t ime he had

crossed the age l imit but as the respondents had appointed the

appl icant wi th the open eyes and knew ful ly wel l that the

appl icant was overaged, so i t is claimed that the respondents

are estopped to take up the plea that he has become overaged.

further pleaded that the cont inuance of the

appl icant as a Nursing Orderly for a period of approximately 2

years despite being overaged ent i tles him for relaxation in age

and should be appointed as Nursing Orderly.

-• contested. The respondents have pleaded that

the age relaxat ion for the period for which the appl icant had

worked wi th the Department has been given as a grace mark.

Despi te that the appl icant is overaged and as such he cannot be

considered for the post of Nursing Orderly. It is also pleaded

that the appl icant was engaged on dai ly wage basis on different



intervals as a stop-gap arrangement which does not confer on him

an)^fight to be considered for regular appointment in relaxat ion

of the upper age l imit.

is denied that the principle of estoppel appl ies to

the respondents and they are bound to al low age relaxat ion. as

c I a i med by the appi icant.

'  have heard the learned counsel for the part ies and

have gone through the records and as wel l as the judgments ci ted

by the learned counsel for the part ies at the bar.

'earned counsel for the appl icant has referred to a

judgment which is also annexed as .Annexure R,A-1 entit led as

Ramesh—S_, Pathak Vs. U • 0 • I ■ & Others decided by the Bombay

'  Camp at Nappur wherein the Hon'ble Court had observed as
under .* -

The respondents with open
appointed the appl icant as a casual "labourer
rirst on dai ly wage basis and thereafter a«
Farrash which is some sort of a regular" post
when he was overage. He was given +
as a Farash in the year 1985 though earl ier he^
had worked only as a Wa+er
Sprinkler-cum-Waterman and he was al lowed to
work three years cont inuously. AMho'igh there
was no order for relaxing the age, qual ificat ion
-to., but It appears that being sat isfied wj th
his work there was some sort of taci t relaxat ion
in . .e age and that is ^hy he was given the
appointment . It is in these circumstances that
the fi tness of justice requires that the
respondents should consider the case ' of the
app. leant not for reguIarisation but for
appointing him again by relaxing the ag^'
qual ification etc. in view of the faot that
they have appointed him ear I ier when h« wa«
overage and subsequently also he was n j v/en
another appointment of Farrash when he° had
crossed the maximum age much earl ier.



.4.

10. Frorn a bare perusal of the observat ions made the

Bon^?>y Bench I find that in the Bombay case the app I icant was

initial ly appointed on dai ly wage basis and thereafter he was

appointed as Farash which was some sort of a regular post on

which he worked continuously for 3 years wi thout any break which

was Interpreted by the Bombay Bench as if the respondents'

Department in that case had given him tacit rela.xation in the

age and that is why he was given the appointment but in the case

in hand I find that the e!ernent of taci t relaxation in age is

missing. The appI leant in this case had never been given any

sort of regular appointment. During the periods for which he

had worked as Nursing Orderly and there were sufficient long

^ breaks which shows that the appI leant was working purely on

casual basis as and when the work was aval I able with the

respondents and he had never been appointed against some sort

of regular appointment". So the case of the appl icant is quite

distinguishable from the case of the of the Bombay Bench rel ied

upon by the learned counsel for the appl icant. .As such I am of

the considered opinion that rel iance by the learned counsel for

the appl icant on the judgment of the Bombay Bench is misplaced

and the said judgment does not help the appl icant at al l

r-
J

Since the appl icant had already been considered for

regular appointment in view of the earl ier directions given by

this very Tribunal as per Annexure A-1 and as the appl icant had

been found to be overaged despite giving him grace of age for

the period for which he had worked, so now this Tribunal cannot

direct the respondents to reconsider the claim of the appl icant

for giving relaxation in age. in this regard I am also

fortified by the judgment reported in 1997 SCC (L&S) naae 717 -

Union of India and Others Vs. Mahender Sinah and Qthera wherein

the Hon'ble Supreme Court has held as fol lows:-



D r i vs r s I n Intel I i gence Bureau

^Headquarters seeking reguIarisat ion and relaxtion
of ac>e~ I i fn ! t and educa t i cna I qua I i f i ca t i ons for
that purpose merely on the basis of long period (?
years in this case .)of service - Such a claim
held, l iable to be rejected'.

0

— • ' the aforesaid case the app I icants had f i led an O.A

before the Principal Bench of the Tribunal and the Principal

Bench had directed to consider the case of the appl icants for

appointment in relaxat ion of age and educational qual ifications,

against which the Union of India had gone in appeal before t.he

Hon'ble Supreme Court and the same was al lowed by the Hon'ble

Supreme Court

Since in the present case also the impugned order,

•Annexure .A-1 shows that the respondents had already considered

the question regarding the age of the appl icant and after

considering the question of age and al lowing him the relaxat ion

of grace period, st i l l they found that the appl icant was an

overaged candidate and could not be given appointment, so I find

that as the quest ion of age has since been considered, no

interference is cal led for at this stage.

view of the above discussion, I find that the

appl ication has no merits and the same is dismissed but without

•'any order as to costs.

(Ku'ldip jsingh)
Member (J)

Rakesh


