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New Delhi, this the jo/-,; h
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Hon ble shri Justice v <; *
Hon die Shnl s. K.
QA-.229 3/qq

birendra Singh
Appraiser ( n i r & r. <-•
Services Fxam , s, i
iro R/9-n u '99?)'  S-^^l^^bgarh, Haryana

23..Qj.../_i9_99 Applican t

■^unil Kumar
Appraiser (Direct recruit ri -i
Services Eyamin-.r-; Civil
New Custom Hoi-^ a"'"°uce,. New Delhi
SA. 1302/1999

Sarrjiw Kumar Mishra
Appraiser (Direct recruit r* - o

S^A 22JJ_/J_999

Mrs. smita TriDathi
Appraiser (Direct P/-
Examination, 1992) Services0.. Tuqlakabad, Delhi
2-A..-...ZJ...73/_2003
Pi arnod Kuinar
Appraiser (Direct Rear no- r-
txamination. 1991 ) ft Services
1" Directorate of working
Management under CerJ SData
tfcisa s Customs D°ard ofNew Delhi ' "^rustry of Finance

Advocate,

Applicant

Appllean t

Applican t

Applican t

Deien of mdia, through
' • Secretary

North'erocJ•ock, New Delhi

versus
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Z. Chairman '

Central Board of Excise and customs

Ministry of Finance '
North Block. New Delhi i

3. Cornrni ssioner of Customs

New Custom douse

Sal lard Estate, Bombay

OA 512/1999

Respondents

Ashok Kumar Pandey
Appraiser (Direct recruit Civil

Services Examination, 1991 )
Custom House, Calcutta Applicant

vs.

Union of India, Service
through the Secretary
M i n i s t r y of Finance

North Block

New Delhi.

Central Board of Excise

and Customs, ■ ■

Service

Through it's Chairman
Ministry of Finance
Nortl'i Block

New Delhi.

Commissioner of Customs

Custom House . I,
15/1, Strand Road
Calcutta. ;

M.. R.Remi Reddi

Indian Customs and Central Excise Service

(I. C. a. C. E . S. ) i;
Dy . Commissioner-j Vi jaywada Division ||
204, Diva Ram Towers

Praia Shakti Nagar
Viiaywada. Andhra Pradesh

'C

•Sandeep Mohan Singh Puri,
Indian Customs and

Central Excise Service (■I.C.& C.E.S. )
Under Secretary, Central; Excise-7
Section, Central Board of Excise and Customs
Jeevan Deep Building
New Delhi.

Sandeep Rai Jain
Indian Customs and Central Excise
Service (I.C.& C.E.S. )
Dy.Commissioner
Office of the Commissioner of Custom
(GEN) New Customs House 1
Near IGI Airport
New Delhi.



Subedar Ram Gaulam

Indian Customs and
Central Excise Service (I.e. 3. C.E.S.)
As si s tan t Cornmi s;s i oner
Central Excise, Kanpur-I
C/o Office of Commissioner of Central Excise
1 17/7, SArvodya Nagar
Kanpur.

b

c./

!  .

3- G.Chandra Sekarai
Indian Custonis and Central Excise Service
( I. C. 8. C. E . S . ) ■
Oy.Commissioner

Vedodara Division-IV
Centf al Excise and Custofns Building
5th Floor, Race Curse Circle
Vadodaf a-7, Gujarat. ... Respondents

OA Z 3 5 9 / I 9 9 9

Rajesh Kumar-

Appraiser (Direct recruit Civil
Services Examination, 1995)
Custom House, Calcutta

Applican t

OA Z 3 6 Q / 1 9 9 9

Vinod Kumar Ahirwar
Appraiser (Direct Recruit Civil
Services Examination, 1995)
Custom House, Calcutta

OA 2361/1999

Subodh Singh
Appraiser (Direct Recruit Civil Services
Examination, 1995), Custom House
Calcutta

OA Z 3 6 Z / I 9 9 9

Pravin Kumar Agrawal
Appraiser (Direct Recruit Civil Services
Examination, 1989), Custom House
Calcutta

OA Z36.3/199Q

Ms. Seerna Chowdhary
Appraiser (Direct Recruit Civil Services
Examination, 1991 ), Custom House
Calcutta

OA 69/?nnn

Sunil Kumar Kedia

Appraiser (Direct Recruit Civil Services
Exam-ination, 199A), Custom House
Calcut ta

Applicant

Applicant

Applican t

Applicant

Applicant
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f^anish Kurna.r
Appraiser (Direct Recruit
Excunina tion, 1995)
Calcutta '

Civil Services
Custom House

4,

5.

7.

Applil'cant

Secretary
Ministry of
North Block,

versus

E i nance
New Delhi

Ctiairrnan
Central Board of Fyo-icc> ^
Ministry of Finance " ^^^toms
North Block, New Delhi

Commissioner
Custom House
'5/1 .. Strand

of Customs

Road, Calcuttc

Amita Dhaiya
Indian Customs
'i-C.& C. E.S. )
Dy.Commissioner
Civil Lines
Nagpur-i.

(Si ngh)
and Central

Excise

Oivision-i
Telang Khedi Road

Opender Singh Rawat
ladian Customs and

Satara. Division
Plot No. P/i 1 a, p/,,
Oi? MIOC, Satara
Maharashtra-A.

S. )

indictn Customs
Central
As;

and
Excise Service

Off ^ r i0nerOffice of Commissioner
(Airport) Custom House-

Che n n a i - ]
Rajaii Sal aa 1

(I.C.& C.E.S. )

of Customs

R.Karunakaran
Indian Customs and Centr-.i c
(I.C.& c,E,s) Excise Service

O^nSe'of- E-^sion)
No.., WilUeme Roed,"®^richy^"'"'
Tamil Nadu (tn) 'icny
Pin 6.20001.

•V

8. N.Shashi Dharan
Indian Customs and Centr«i rv ■
(I-C. & C..E.S.) ^^riTral Excise
Assistant Commissioner
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Respondents

Applicant

Applicant

Applicant

"centrarExJiilf" Commissioner
Hyderabad-X Division
Posnett Bhawan
Tilak Road. ABIDS
Hyderabad.

OA i99/?nnn

Penkaj Jain

""1 Services
New Custom House, New Delhi

OA. 200/?nnn

Nalin Kumar

®-vioes
ICD, Ballabgarh, Haryana

OA... Z303/1 QQQ

Bhushan Lai Garg

""1 Services
Custom House, Chennai

OA 2606/1999

Kurrisambi Reddi
Appraiser (Direct Recruit riiy- n
Examination, 1992) Civil Services
Custom House, Chennai

OA. 26 0 5/1q Q9

Polamraju V.K.Raja Sekhar

Exa™?;jrion°":5^)"®=^"" ^-Vioes
Custom House, Chennai '

G.D, GuDts p- t i 1

-ar —Sr rvastava and Seema Panda?, '

versus

1 • Secretary
Ministry of Finance

■  North Block, New Delhi

Chairman

North Block, New Delhi

Applicant

Applicant

/
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Salai, Madras-600 00 1
(Shri Madhav Panicker ah ' '•^PO.nd(

OAS) Advocate for all responden;ts
Respondents

Justice V.S. Aggarwal ORDER

Shri Kishorl Lai Babiani (for jhort "si - ai
aoDeared in the Tnr ' • ■ in Bablani')

SenioesB. • ^-loe and .u ledBta.tnation IBM, He was; placed at si. IB, i„
i„, candidates opto s.«o.,BB».re,ooo ^^

I service on basis Of t, ^ -c~ted
el . available vacancies■h' 1 Bablani was accommodated in eias- II ■ n '
oepartmient. He ioined ■ 'joined in iq?/^

Appraiser (Class ^ as Customs
10 the affect un ^ —llaUon
and L.-i n " Of customs:: ,"7 vacancies to be filled

^  qualified in the Indian
rr:"- --^e and .laoH services B.aminaticn,

ilum-teT^" iBiliolly, the Department had intimated 35
^  «DUre was filly

,r" 'o B1 vacanciessolid have been notified . Had it been so done; he
would have hAfaruau-e been appointed to riac;^ t

biass I post in the

sir""'/" -1" ootitioh- in the.".I ' transferred to the Bombayof this Tribunal, The petition was allowed by the
Bombay Bench. The Supreme Court while deciding the Civil

"• = against the decision

./-"l
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of this Tribunal
held

U

before us with
"as filed in tbe year I98S Pe""on "hicli
wer e made as far back as i which
not to have been distur^d t? r""'

to be granted to al? ih ^ similar relief
'i^erit list of 1974 of ■ I a q 1! ^he
examination and who were ptacerin'^rl^'''^ Services
because of wrong notificatior^ of^
year 1974, there would be a ( ̂̂̂^^ncies in the
the postings and positions r^? disruption in
far back as in the year 1974 whre^*^^ appointed as
various posts not merely in n-? occupying
otner various Allied Services-^ department but in
■^ould be the position i^ thi
subsequent years frZ Ig^s ^or any
' ^calculated and the initial nilarge number of candidaJi. S Posting given to a
now disturbed. They ar^ these years are

•!iriO..WD. principle of"Trr?fT~ ^ 9 welland_ friisfs Bels,i5::5r Ts
SmUcaaLlbJfore —SidiQ—ZanJOuite clear That TT r~-®-^-^Ss_e^ .
iaar:s_ hiJ7, eiiAfter more thaV 1 iii~
aod notification of selecTiOTnot^ to be reopened in tnrinLre"r°b''® ""Of"
functioning and morale of the cc ProperIt oould also jeopardise JhTlxfJ.fr"®'^ services,
a  very large number of memblrrrff '
1^10 respondent, however iihifif ^ service.Tdct, been given the relief bv thresult. various ordei? hJv. L • ^s a
hiin Group A appointment and issued grantingthough these are made subleit to^tr' *^ Promotions
this appeal. The only guestii,; outoome of

tiiejiejzlts o?'">;is""tT'Tt i3av.ingtake away the TiTTfi ^'^culd nowactually obtained under ^he ^c-Pondent has
rribunal. unuer the orders of the

the respondent^to tako'^- ^ would be fair to
scoured on the to jis heere accepted as jusU?L5 '=°"®"tl°ns which

I5j3ihj;ain_. tiercellef which has'h Stie-MXore.,
-!l.§.spo..ndent. ri',T qrant<=.H i-r. fk^.
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8. One intervention apialication is beftire
ch.^.. Ill^..1 n._the j.996_.._by a oerson"whn

ed ,.0ut that_.,Mt^_t.he^ ^ ^^l£.i^unal.,.,i,n tM..,£reSMIt...case.__they have reoell^w
minbei .M_.....r.Mr..gsMla t_ions . f roin other pp.r nr, "who

® - -.5».P-&.a i£.£.§. d.._.d ux_,i n. q the peri o d 1974 u p t o """ i"'g 'g n
^.uch...^.,_..._bMLated af?_elicati.g.nLS "cinnot now h"e
££..Dside.rgd,, ther.elore^.,.._ dismlsr^""Thi
iJliSLvejitiM]!—applicatiQ,n...«. We make it clear ' that
the present order will operate only in respect of
the respondent for reasons which we have set out

.ier. w© also mak© it clear that in noti^fyina
vacancies available to direct recruits ^ the
appellants . are bound to : take into account
pel rrianent as well as temporary vacancies of ' 1 ong
dura

.  . ^ L- nw ± g::> y i 1 U P Q
.-=t..Q,ri as per the office memorandum of 20.4. 1953

and 8.6. 1967 (Emphasis added)''.

In this process,, the Supreme Court had not approved the

findings of this Tribunal. It was also held that delay

would dereat equity. But keeping in view thdt Shri

Bablani had been granted the benefit, the Supreme Court

did not take away the said benefit after lapse of time.

However, the said benefit was declined to the other
(

persons who had been recruited in the year 1975.

Z. It is this decision in the case of Shri .iBablani

which has prompted the presenti applicants to file OA

Nos. 51 2./ 1-999 , 2293 / 1 999-, 229A/1999 2301/1999,

■2302/1999,2303/1999 2359/1999. I 2360/1999. 2361/1999,
i

2362/1999, 2363/1999, 69/2000, - 137/2000. 199/2000,

200/2000, 2606/1999 and '2605/1999 and OA 2173/2003 which

we propose to dispose of by this/common order. Eor the

■sake of facility, we shall be taking ttie facts from the

case of Ashok Kumar Pandey v. Union of India and others

in OA No.512/1999.



C0-issl0„■advertised the Civil Services Evsmination, 1992. The
number of vacancies to be fined on the results of the
examination was expected to be approximate^ 950, So far
« the applicant is concerned, he was said to have been
ranked at 81.No.533, during the submissions.

/  X-

me Indian Customs and Central Excise .Service
b-n framed in the year ,937

Rules"). They clearly mention that
examination" 'under Rule 7 r rn(d) means a combineduompetitive examination consisting of preliminary

-mination conducted by the Commission for recruitment
b  service or such other service as m,ay be specified by

^°'"-b-on. The -post- has been explained under Kule
permanent or temporary

specified under Rule 4. Rule ^ .si i •Rule 3 e.xplains about the
constitution of the service and reads:-

service shal .1 ^^consist of th! Ihe
namely:- following persons.
<a) members ' of tho t .j-

abpointed to that <^erv?^^'^J! ^Customs Service1959; -crv-ice betore the i 5th Aug.
(b) Members of' the Central Fxcicto q •

appointed to the service h!? Service., class i1959 : i>crvice before the i 5th Aug.
(c) Persons who wero

after the 15th '°h 1® service
commencement of these'rulel^ and "be the

(cD persons recruited to the o. •
with the provisions of these^ules!^"
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(2 ) . The cadre of the Servic;e shall be .con t:r p"^ed
by the oontroling authority." il

Rule 5 further tells us about the methods of recruitment

to the Service. The. vacancies in Grade VI ' of the

Service have to be filled up 50% in accordance with the

provisioris iri F'art III of these Rules and 50% in

accordance with the provisions in Part IV of these Rules.

The said rule reads;- ii

5. Methods of recruitment to the Service
and percentage of vacancies to be filled in
certain grades of the service.

( 1 ) Recruitment to the Service shall be made by
the following methods, namely;- :

(a) by examination, in accordance with'
provisions in F'art III of these rules; |

the

(b) by promotion in accordance with the provisions
of Part IV of these rules i!

(2) Vacancies in Grade VI of the Service shall be
filled in the following manner;-

(1 ) 50% of the vacancies • shall be filled in "k;
accordance with the provisions in Part III of
these rules; and ■ i

jl

(ii) 50% of the vacancies shall be til!lled in
accordance with the provisions in Part'IV of
these rules

(3) Notwithstanding the provisions contain'ed in
sub — rules( l ) and (2) above, Governrnent may
recruit to any of the grades when so required
from other sources, for good and sufficient
reasons to be determined in consultation with
the Commission, of persons having
qualifications or experience in any
speciality:

Provided that when such; recruitment is made to
Grade VI of the Service, the number of persons so
recruited shall count against the percentage of
vacancies to be filled by direct recruitment.
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At this .stage, therefore, it becomes necessary to refer

to the rule pertaining to appointment by promotion Part

VI of the Service . The same is incorporated in Rule 18

of the Rules.in the following words:-

}

i8. Appointed by promotion to Grade VI of
( 1 ) Appointment to the vacancies in

of the Service required to be filled
promotion under sub-rule 2(ii).of rule
by pr^omotion of the following categories of Group
B  ofricers in the Central Excise, Customs
Narcotics Departments wtio have
years regular service in the

Service:

Grade VI
by

shall be

and

completed three
Group 8 posts of -

Superintendents of Central Excise in the
central Excise Department and District Opium
Jfiicer oi Intelligence Officer^-- or

Oepa;"taent'®"'' in the Nancotlce
(b) Appraisers

Department.
of Customs in the customs

(c) Superintendents of Customs (Preventive) in
trie Customs Department

shall^'he' to be filled by promotionshdll be rilled in accordance with the common

t^e'^ff'' ^ cate^riero?the orfleers mentioned in sub-rule (l) above.

(b) The seniority of the Officers in Group 8
eedei categories of service for eligibility for

basi° ^ determined on Z
r  ,1- . length of service in their(espective Group 8 categories, subiect to th?.

condition that the inter-se serdorfty iJ, each
feeder category of service shall be maintained.

promotions shall be made on the
PI inciple oT selection on merit basis.

(b) The Commission shall be
making promotion to Grade VI." consulted for

"I be applicant had taken the Civil Services
fxarnination pursuant to rs

/oA referred to
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above. The results of the examination had been declared

on 13.9. 1992. As referred to above, the rank of the
1: 1

applicant was 538.. He was selected and' recr,juited in

Civil . Services Group 'A' and^ 'B' in pursuance of the

instructions of the Department;of Personnel and Training

dated 26.9.1992. He joined the. foundational course at

S.V.P. National Police Academy, Hyderabad. On

conclusion of the said course, he was allocated, ttfe

Custorris Appraisers Service Group 8'. A formal letter of

appointment was issued 6n 8.2.1993 wherein his date of

ioining was given with retrospective effect i.e.

12. 10. 1992 when he joined the f'oundational course.

fa -. An affidavit was filed by the Central!! Board of
r

Excise and Customs before ' [the Supreme Cdurt. The
\  5'

relevant portion of the same reads;- ,. ^

"It is further submitted that; !| ,
Promotion quota vacancies .iri ICSiCEiS are

required to be determined for each year right from
1980 onwards and apportioned in the ratio of 6: 1 :2
amongst Supdt. of Central Excise. Supd'ts. • of
Customs (P) ■ & Customs Appraiser respectively.
This has also been done. : !

h  . ,

Froin 1980 to 1996, . there have been ' 24 76
appointments to IC&CES by promotion and 873
appointments to the Service by Direct recruitment.
The total appointments to IC&CES from 1980 to 1996
have thus been to the tUne of 3349 and these
figures have to be taken as the total vacancies in
IC&CES during the period from 1980 to 1996. Going
by the formula of.50:50 the share of promotees and
DRs comes to 1679 for each. As against 1675
vacancies for promotees, Che actual appointments
of this category to the service from 1980; to 1996
has been to the extent'' of 2476. Thus 801
vacancies of DRs were diverted for appointment of
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>''ot reieasina artnai

.i.ec. ' • ' -aoancies Which were „,eanl fcruiiect recruits.

1®-e applicants had fiiep ■
Applications before thi- Tr'h -' iptnaltiar Tribunal since the action of tt
respondents was cort, , tionof theconliary to the Rules. !,,»
"-'•ended that Bablani had filed an -
appropriate relief hadrelief had been granted and in fact n

a -ealer footing than the applicants.

'Applications wpre hiQ-i noeing contestpfS ti- t
had on earlier r- • - i s Tribunal

eeeeeion dismissed the ca„,
^elriing that the - , . ■ on fs.l.fool

applications are barred bv t- ■
T'urther that n-r time and

were likely to be affe t ,
•  the apDlicot-h. '^^tected, if^iPPlicetions were allowed, had not h
parties. Aaori i arrayed as

by the same, they nref
Writ Pef-) ,. .; . , ^ preferred Civil

■  Which was disr- ,
Delhi High ronrt iepoied of by theiyn Court on 17. 7 200? tp.

-ide the findi, High Court set'•Pdihgs Of this Tribunal on both th
eed thereupon the matter h-l , '

tiadbeen pami ttcta
Tribunal for free., " this

si deration t>qpostions Which have , ' "'®t®tore, thehuve already Pppt, - •

abovesaid controversy ■ ■^Qitated in the
■  ''® —Ditated afresh.

the apoiicants, as i- -
•te resume of the facts ^ ' -Bearer,t from,

given above, the-mau
that they had f ' ® contentiony  come to know from the --p-:-we have reproduced '1 davit which

cfbov© S.t)Ont
y/jK "maximum number of
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proinotee officprc w ■
1996," -^c-ers during the deriod from I 9,80 ̂ to

Applicant contended that he
LMdc he came to tnr,,, i-

• ffletevit that am ! f""*""601 posts of Assi<^f^rf

promotes quota trd h ' ' ' ^«issioner ofQuota haci been diverted fron, ISSO to
.  came to Know tbat

poets of Asmst - t ■ ' P'-o-oted to the

caotes test 00^ —
Peshits bv tl - 4---
,as ,d al.d even

"'""'"""'P been rnade from Jui, ,„, ^
-Ptemper I PPe contention of the aroii ' ^
oih •• ■ ' "Applicants is th-it-"boreas number of direct reoruitn ' f*

'CCl Uit. S'as DPI- IQOl .
was only rn - i ' ®^P~fi'iinatioh'^0 and as per allocation MPt , ■ '

of Civil Cervicc^ P " ^ ^^^^ned on■• -• I o'J.ccs ExarninatidVi igqi j.

"Pto PP'.h 53t were - b - h / ' ' °"1''
■  the - ■ ' ^POPP ^A service: dadtirie correct nnmho,- ,-,v

'■ ^PP-'^ted ^s per• " PPooPbOg to the appiioant r ■ *
fact time ■ ■ "'O
i  . . ° ■ "Pb been allotted at the tiw of

■  cir'"' a fair
rr : --sepvtoes

®  "Applicant was not aw-,r - t '
pync-f.. aware about thepAtistence of cni ^ r , - ./acancigjs in a: particulsf
the result that . .... "••t "UK
ir ,, . oce.s/ul Candidates accepted allocationIP the nope that evpry thinr,

oystem Of an -l the
t,..., . -o-JUon of servioe.s in the absence - of
tt,: "'r"r' ^ —nehc.
^il - --hcies evicting i„ ..rticuiar-ci vice W6;re not Ur -

bnown. It r-i •^ibtiiTied that . the
respondents have boon orofp.t- ■'b--h protecting the vested interests by

n
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vacancies being informed/notified. The information had
not beer, given in accordance with the Instructions, The

Ministry had not carefully calculated the same. If that
had been so done, the applicants would have been
allocated to Central Civil Service Group A" and that it
was only a modus operandi available to prornotees. It was
also pointed that in OA No. 2302/1999 certain notices had
been given to o.ruln affected parties but they have not

contest. In this view of the matter, the

contention further proceeded by the learned counsel was
that it would amount to fresh selection.

10. On the contrary, on behalf of the respondents.
It has beer, urged that the applioahts had accepted the
Group -B posts of Appraiser and they should, therefore,
he estopped from claiming Group A' posts. Applloants
have no legal right to be appointed to Group 'A'service,

®eeepted, it would tantamount to fresh
selection in )999 instead of 1991 .

We have carefully considered the said
submissions. m the first ihstance, we refer with
advantage to a fact that the Delhi High Court had at two
Places mentioned that it is not disputed that before the
fribunal, the respondents had not raised any contention

merits. .it appears that these particular important
observations occurring in the judgement of'the Delhi High
court were basically confined to the humber of vacancies
and the factual position thereto. It is obvious from the
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nature of events already stated':on merits of thj matter-
that the san-ie had been contested tooth and nail, ii This is

for the added reason- that the l-Delhi High itdblf had

deemed it appropriate to remit the case for Gonsi|deratiori
of this Tribunal after . setting aside the "findings

'! il

perfaining to the facts which we .have already referred to
,  '1

above in the preceding paragraphrs. It is this fact that

prompted us to re-consider the irnatter on merits.

12. In the opening paragraph, we have ' already
I;

referred to the decision rendered- by the Supreme Court in
iithe case- of Bablani. The facts in the case of ii Bablani

were almost identical. Therein also before the ^Supreme

(-ourt, it had been conceded that: as per the recruitment

r  ijle,s (a.lready reproduced above)-; there is quotaiof 50%

for direct recruitment and 50% for prornotees. The

vacancies which have to be considered for applying thl^
quota of 50% for direct recruits'are not just permanent

vacancies but are temporary vacancies of long term
'  itduration. However, by mistake upto the year 1990, only

permanent vacancies which were: available to direct

recruits were notified. That position is stated to have

been iQctified in the year 1990. Keeping in view these

Bench) had allowed thefacts, this- controversy (Bombay

application o-f . Bablani. We; have reproduced above the

relevant portion which clearly shows that the :supreme

Court had not approved the findings of the Tribunal for

various r.ejdsoris, -including that itfie appointments wfiich
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were made way back in 197^+ ought not to have been

disturbed. If similar relief was directed to be granted

to all those who were in the merit list of 19/4 of Indian

Administrative Service and Allied Services Examination

and who were placed in Class II posts because of wrong

notification of vacancies, there would be a complete

disruption in the postings and positions of the persons

appointed. Therefore, it is obvious that the Apex Court

had already disapproved the type of relief claimed by the

appl'icants.

13. Learried counsel for the ar)plicants in that everit

had Liraed that the applicants are orily a few in numbers

and and can be accommodated. However, others who have

not cared to come to the Court, necessarily would not be

entitled to the benefit thereto. He has specifically

drawn our attention towards a decision of the Supreme

Court in the case Ashok Alias Somanna Gowda & another v.

State of Karnataka by its Chief Secretary 8. others,

(1992) 1 see 28. In the said case, the Govt. of

Karnataka had invited applications for recruitment of

Assistant Engineers for Public Works Department.

Selections were to be made on basis of marks obtained in

the qualifying examination and the marks secured in the

interview in accordance with the Karriataka State Civil

Services (Direct Recruitment by Selection) Rules 1973.

There was some coritroversy pertaining to the marks to

which we need not pay any attention,but those private

individuals had filed an ■ application , before the
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Administrative I riburial on the assertion that the

percentage of marks for viva voce as 33.3% was excessive.

Wfiile discussing the said matter, the Supreme Court held

that --election orocess was unconstitutional, but the
not

other candidates who had/approached the Supreme Court

were not entitled to their relief. Identical was the

view expressed by the Supreme Court in the case of State

of Orissa & others v. Prajnaparamita Samanta & others,

(1996) 7 see 105. Therein, the Supreme Court held that

the results cannot be kept in limbo and almost in similar

terms concluded;--

8. Admittedly, the petitioners and the
appellants in question had approached either the
High Court or this Court after the decision of the
High Coui" t on 27.3. 1992. The High_ Court has
rightly set down the said date as a cut-off limit
and directed consideration of the answer- books

orily of those examinees who had approached the
Court till that date. It is only those who
diligent and approach the court in time who
be given such relief. , The academic year-

be extended for any length of time for the
of those who choose to approach the court

High
a r- e

can

cannot

benefi t

at their sweet will. The consideration on the

basis of which relief is granted in such cases is
always circuiTiscr i bed by the tenure of the academic
year(s) coricerned. We, therefore, do riot see
anyt^li'ng wrong if the High Court has laid down tiie
said date as the cut-off date for the purpose. In

the ci r-cumstances, there is no merit in ttiese writ

petitioris and the civil appeals, and they are
disinissecl with rio order as to costs."

14. In the present case, there were 18 such

applications, but during the pendency of the same 2 more

applications were filed. They also pray that they be



given the same relief as the other applicants. Since

this is the dicta of the Supreme Court, we hold that in

case there was any relief that was to be granted,

necessarily.it can only be confined to the applicants.

15. We have already referred to the basic argument

that according to the applicants, the number of direct

t/ recruits as per 1991 Examination was only 60 and as per
the the allocation list maintained, specific number of

persons has been absorbed in Group 'A' Service.

According to the applicants, had the correct number of

vacancies been intimated, they would have been allotted

to the Central Civil Services Group 'A'.

16. We have already reproduced above the affidavit

that was riled before the Apex Court by the Chairman, r
Central Board of Excise and Customs. it indicates that

1980 to 1995, there had been 2A76 appointments by
promotion and S73 appointments by direct recruitment.

Acting upon the formula of 50:50, the share of the i

promotees had far exceeded the number of direct recruits

that had been appointed. i

I 7 . Since this fact is being relied upon by the

applicants, we do not dispute the same., . .m face of the
aroresaid, it would be patent that this Tribunal will not
be aware as an when and in which year the vacancies

It cannot be that if there was a shortfall in thearose
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vacancies indicated in the year 1991 then all the

vacancies should be placed in one basket for the benefit

of persons who took the test for that year. It had been
a  continuous affair in this regard. In this process,

probing will not be material not only
foi the reasons to be recorded herein but also that
specilic and p/ecise figures are not being calculated are
not brought to our notice.

18, During the course of submissior,s, the method of
seleotioh in service had been explained. Options are
given to the candidates and they have to exercise the
same giving, their preferenoes for a partioular service in
tie year m which they like. When the results are
declared and merit list is drawn, the names of the
candidates are despatched as per their options and the
"-■erit list. NO person in this process has a right to a
pest. Applicants also cannot insist that they have a
tigit to a particular post. it is only hypothetical
"lanner that they apprehend that they may get class A'
post in the same service. There is no mala fide imputed
nor any allegations. A specific number of vacancies had
been advertised and this was so on basis of requisition
'or the number of posts in the Customs a Excise
Department. There is no order verifying the number of
posts notified. Consequently the posts have to remain
the basis and In acoordance with the posts that were
advertised and requisitioned by different Departm,ents.
allocations have been made. There is thus little scope
for interference.
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19. In Ashok Kumar Pandey's case which we are taking

as a test case, we are informed by the respondents'

counsel that last cut-off candidate was at SI.No.225 in

Class 'A' post and the said applicant was at SI.No.538.

With so much of "difference that existed, th.e settled

things need not be unsettled after so many years because

if the exercise which the applicant seeks us to undertake,

is done, it would mean total re-allocation of posts evVi

for others. We find no just 'reason, keeping in view the

observations made in in the preceding paragraphs, to do

' so.

,  ...20. ...Otherwise also, the:,.plea that, the Custsoms &

Excise Department was bound.to indicate. _the precise

number of posts is without merit. Our attention in this

regard had, been drawn to the fact that there has to be

.  ti.mely ...finalisation..and,..reporti,n.g of the. vacancies. ,. \A'n

extract from Customs, and Central. Excise ..Administration

Bulletin appearing in 1969 July-September Edition was

read to us and a copy of the same was brought on record.
i.

It pertains to timely finalisation of Rules and reporting

of the vacancies. It refers to what, the Commission has

brought to the notice of the concerned Ministries/

Departments that they did not furnish in time the

necessary information. It reads:-

"3. The Commission have also brought to the
notice of this Ministry that the
Ministries/Departments concerned., do, not always
furnish in time

regarding number
the necessary

of vacancies,

i nformation

In this
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connection, attention is invited to the following
observations made by ' the Commission in their
sixteenth Report;.- . .

I.-'

The Commission consider it essential that
in the matter of all recruitments, and
particularly of those through competitive
examinations, the appointing authorities should
plan their man-power needs well in advance of
the actual requirements, with due regard to all
relevant considerations including inter alia
the period of training of the recruits before
they become available for actual posting, A
clear and well-considered policy in this regard
would go a long way in ensuring proper manning
of the Services.

"The Commission experience considerable
diffioulty whenever the Ministries/Departments
concerned are not able to intimate to them in
proper timie the number of vacancies required to
be filled through an examination. It is
considered necessary in the larger public-
interest that the vacancies should be computed
as accurately as possible and intimate to the
Commission well in time to be notified by them
in their notice for the information of
prospective candidates. The response of
candidates depends in a large measure on the
nuniber of vacancies available for being filled
up. There have, however, been occasions when
the Commission., in the absence ' of any
information from the Ministries concerned,
could not indicate the number of vacancies even
approximately, and they had to say in the
notices for the examinations that the vacancies
would be notified later. The Commission
consider that tl^iis is not a satisfactory
arrangeinent. Difficulties also arise when the
actual requirements of Government turn out to
be either far in excess of those notified or
much less than those intimated to prospective
candidates."

Thereupon the Ministry of Home Affairs had taken a

decision that there should be , timely, information

pertaining the vacancies arisen and about to arise. The

same also reads;-

" (a ) The Ministries/Departments making
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an rel'v. t o"n^eVaU?„';
vacancies Ukely to occur'as ""'"e-uft

prospectivr'^candidJtes, ^so [hit
possible, the necessitv o-f
candidates tnar, orlginaUy no??^:^ Zs 'Z

before the*' resul ts^'^aro^'' bbereaf ter, but
notified forthwith trtheV r^^''"'® ' ■ ■
words. firm reauiremenl^ Commission. m other V
intimated to the required ,to be
results are annouLe? t^e

persi::

withdrawn after declaration cf ' resuur''''®'"Jf*'
however, some of - tL " -
recommended/allotted for ;=.nnri-s n?J ^ candidates

available for one reaso?-°" ""
Commission may brannr^ts another, ■ thetime. w^th request ^^r r^n?'^' ^ ^'^^sonable
if 3vailabi;''""«h'e,'°^epfa^::?i
available. the vaca ciet rK?
should be reoorted to rhf H remain unfilled . ;
fined throudr?^,r:;eJ?

n. These instructions indicate only that tp avoid
inconvenience, there should be timely notification of the
vacancies in the commission. It does'not indicate that
they would fluctuate in case the number,, of vacancies
indicated are less. In fact,.,, the .Ministry of Home
Affairs Office Memorandum dated, ,1 3. 3. 1969, copy of which

Afineyure A-3 indicating that there should iitA be
sporadic recruitment at one time.; i
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22. vacancies ..are

the... concerned Ministry/Department and thereafter acting on

the same, Civil services 'Examination held. Normally,
said vacancies had tp.be adhered to. It confers no right
on any person to insist that more vacancies must be
notified and if not notified, the same must be given to

him increasing the number of notified vacancies. This is
because of the well settled principle that a person only
has right of consideration rather than a right to
appointment. .

23, Our attention has been invited to a decision of

the supreme Court in the case of Miss Neelima Shangla v.
State of Haryana & others, (1986) 9 SCO 268. Therein the
petitioner (Neelima Shangla) was not Included in the
select list. The supreme Court had found that she was
entitled to be appointed against the post kept vacant

pursuant to the Court's interim order. Direction had
been given to appoint her. It was further held that
since other candidates had not questioned the same, they
cannot be held entitled to_ general order.

21,. It is obvious that the case of Miss Neelima

Shangla (supra) was on a different premise and was
confined to its peculiar facts. It was not the similar
controversy before us. It is totally distinguishable.

25. A feeble attempt on behalf of._some._of the

applicants had been made that their seniority would
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be affect_ed. we finH

NO. does 17" : t.e Plea.
■  ̂"«N.C_.detailed_exa™i„aUon ye-""ence Of senlorUy wUl o„l, p.iee if '

=.n arise if a person 1 <;allotted to a partloular service, whee the r
«°t PllPltad to oroop ■•V servl ,
reasons recorded h
Plee. --e spoH e

16- No other argp,»e„t has been advanced. . '

'-easons, all the • applications being
without merit must fail tioing .""at fail and are dismissed. No costs. ■

v:

(S. K^^Wfrm"
Member(A) (V.S.Aggarwal)

Chairman

SNS'

I  /

■ ^


