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CENTRAL. ADMINISTRATIVE TRIRUNAL., PRINCIPAL RENCH
OA No.2378/99
\ﬁ%w Delni this tThe '§Z%4day of July, 2001,

HON’SLE MR. GOVINDAN S. TAMPI, MEMBER (ADMNV)
HONBLE MR. SHANKER RAJU, MEMBER CIJUDICTAL)

Sh. Pitambar DUt Sharma,
S$/0 Shri Tnlsidas Sharma,
Retired Gurad Grade A7,
Northern Railway,
Dalni, R/o Rallway qguarter No.7/1,
Rallway Colony, Kishanganj,
Dalhi.
ww o APDY Lcant

(Ry aAdvocate Shri S.K. Sawhiney )

~Veras-

Lo Union of India through
The General Manager,
Northern Raillway,
Baroda House,

New Delni.

=)

Divisional Supdly. Engineer (Estate),
Northern Railway,

DRM OTTice,

New Delhni.

Divisional Railway Manager,

Northern Railway,

DRM OTfice,

Nerw Delhi. _ « o o REsDONden s

0
=

(By Advaocate Shri R.L. Dhawan )
QRODER

By M. Shanker Raju. Member (I

The applicant in this O0A has challenged the order
passed by the respondents on 10"11u98, whereby_his gratuity
has  been withheld and recovery of penal rent from 17.1.95
To  31.3.96 has been ordered ﬁgainét The  applicant. The
applicant  has sought directions Lo release The DORG of the
applicant  alongwith interest at 1732 per annum from 17.5.94
Lo the date of payment as well as Lo direct the respondents
to  charge normal rent foy The raillway quarter for the

paeriod from 17.1.95 to 31.1.96.

7. The applicant relired Trom service on 16.5.94 arcy
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had not vacated the Rallway quarter in expectation that the
same woluld be allobted to his son on compassionabe grounds.

The qguarter was regularised in the name of his son w.e,T.

J1.4.96. The applicant has contended that the order is

withoul: Jurisdiction as the Estate OTficer is  appointed
wnder  Lhe  Public Premises (Eviction of Unauthorised
Qooubants)  Act, 1971, Reliance has been placad on  Che

dgacision  of  the Apex Court in B,.S._  Yadera v, Union _ of

India & Others, AIR 1969 SC 118. The mather has been

referred to a Larger Rench by order dated 5.92.2000 on  the

following reference:;

"Whether the Rulées made undear LThe proviso
to Article 309 of the Constitution and
the instructions contained in the Rallway
Establishment Manual and the Cilirculars
and  instructions  issued by The Rallway
Board Tor the recovery of rent or damage:s
From an unagthorised ocoupant or  obther
allotteas will have any effect under The
Public Premises (Eviction of Unanthorised
Qoeupants Act, 1971 came into foree?

3. Conseguent upon  the decision of the Full Bench
dated 25.5.2001 it is neld that as Tthe allotmenl of Rallway
accommodation is not a condition of service the Judgement

in B.3. Vadera (supra) would be of no assistance to The

applicant and the reference is covered by CAT (Full Bench)

Allahabad Rench ruling in Ram _Pooian v. . Undon of  India,

reported in Kalra’s Administrabtive Tribunals Full Bendch

Judaments 1996-94 page 244,

4. As  regards  The grievance of the applicant  fTor
non=issuance of rebirement passes in the order of reference
being a miltiple relief claimed the same has nol baan gone

into.




(3)
5. In view of the decision of the Full Rench The
griievance of the applicant regarding recovery on account of
unanthorised ococupation does not survive and 13 not legally
sustainable. As such the recovery  order  against  the
applicant is legal and valid in accordance with the rules

15 and 146 of the Railway Services (Pension) Rules.

6. The only issus which remains Lo be  decided in
this 0a is entitlement of the applicant Tor interest on
DCRG. The learned counsel of The applicant by drawing our
attention to an order passed by The respondents on 26.10.98
stated Thalt as  The Goverpment accamnodation has  been
regularised in The name of The applicant’s son w.e.T.
1.4.69 he cannol be sald Lo be in unanthorised occupation
af the same alTter that date and withholding of the gratuity
would nolt legal and JjustiTied, The learned counsel of the
respondents  has stated that 1111 today the DCRG is yet Lo
e released To The aopplicant altTter deducting the dus amount
as  recovery  of  unauthorlsed oceupation, The learned l
counsel or the applicant has placed reliance on the

decision of  the Apex Court in Undon ol India v, Shiiy

Chaira 1992 (1) ATC 129 wherein the respondent who was in

possession  of  Rallway cuarter has been directed to  hand

over  the possession and the amount due should be handed
over  to  him o minas thelammunt due Lo the peltilionar. In
This  conspectus Ih i3 stated That the gratulty has nothing
Lo do with The recovery on account  of  unauthorised
occupation. The learned counsel of the applicant stated

that Tthe applicant is ledgally entCitled Tor interest @ 12%

on his gratuity woe.f. 1.4.96 till it is paid to him.
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7. On  the other hand, strongly rebutling The
contentions of  Tthe applicant 1t is stated ‘thal The
applicant rémained in unawthorisecd oceupation of  tThe
accommodation Till 26.10.98 and by referring to Rule 16 (R)
of tihe Pension Rules 1t is contended that, a Railway servant
shall  vacate  The Rallway accommodation immediately after
his  retirement and in case the same is not done retirement
gratuity eto, shall be withheld by The  respondents  and
shall be releasead on vacation of such Rallway accommodation
and as The applicant was in unauthorised occupation of the
Railway quarter he is required to pay penal r@nt; The
gratuity shall be pald afTter deducting Lhe same. Placing
reliance  on the decision of the Apex. Court in Uption  of

Tndia  v. Ulagar lal, JT 1996 (10) 8SC 47 it is stated thét

as  withholding of gratuity was on account of the circular
mf the Rallway Roard and not on account of any
administrative lapse tThey are nolt at Faulit. The  le@arned
counsel  of the respondents has also placed reliance on the

decision of Apex Court in Ral_Pal Wabi & Ors.  v. Union _of

Iondia & _Ors., SLP No.7688-91 of 1988 as weall as  on  a
decision  of This Tribunal in 0A~2497 /97 decided on 20.1.99
I Bishambar Dass & Ors.  where the similar olaim WAaSs
rejected, Tt is also stated that the gratuity is  payable
to  retired Rallway servant  after thiree months of  his

et rameant: .,

8, Wer have carefully CGonsideread the rival

contentions of The parties and perused the material on
record, NO doubt the gratuity of a Réilway servant can be
withheld for the purposes of ef fective recovery on accounit
of  unanthorised occupation of a Railway quarter and also

The Rallway servant has  to immediately vacale the
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accommodation after retirement and he is only entitled Tor

The admissible period as envisaged under hhe Rules., As per

‘\lthe cireular of 1989 of the Government regarding interest

on  delaved payment of gratuity to a retired Government
servant  This  has  been  held that as 1T The delay  has
oceurraed on account of aduninistrative lapses or Tor reasons
beyond the control of the Goveriment seprvant., For  Tirst
threea montﬁ$ and upto one year the interest would be 73 per
annuin  and  beyond one year iU wouid be 10%. We Tind from
the facts of the present case Lhat The applicant retired

from Railway on 16.5.94 and had been allowed The admissible

pariod  of & months in accordance with the rules, but after
17.0.95 P remained in possassion  of  The Railway
accommodation as  an unaubthorised occupant on the hope of
getting the same regularised oh compassionate grounds in
The npame of his  son who was  also  a Rallway  servant.
Ultimately by an o order 26.10.98  the  aald Rallway
accommodation  has bheen regulari$ed in the nama of his  son
by the respondents  w, e, f. 1.6.96. Ax The Rallway
accommodation  has been regularised in the name of the son
of  Lhe applicant from the achtual date of appointment, 1.e.
1.6.96 he cannol be'$aid Lo be an  unauthorised oceupant
Trom Tthat date and his gratully cannol be withheld on that
account ., The delay in payment of the gratulty which is
Lill  now is yeb to be paid is not on account of The fault
of  the applicant but Tor the recovery due which could have
bean released by tThe respondents, T4 is an administrabive
lapse  of the respondents that had resulted in  withholding
the gratuity. The respondaents counld el have regularised
the accommodation Trom a prospective date. The applicant

he
being The Tatkaof Sh.  Hukesh in whose Tavour the same has

bean regularised cannot be tCreated as unaudthorised occupant
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Tor which the gratuity could be wittineld. The ratio cGited

by the learned counsel of the respondents will not apply to
gip facts and circumstances of the present case,  where,
admittedly  on  account of unanthorised aocoupation of  Lthe
Government  accommodation and in view of the ciroeular  the
gratulty was wilthheld. In the instant case The gratuity
has  not been withheld on account -of ciroular because after
1.6.96 the applicant ceased Lo be an unauthorised ocoupant.
Rule 16 (9) ibid also envisages withholding of gratuity and
itis also '$tated That The same wonld be released
immediately after vacation of the Railway accommodation.
T This  view of the matlter we are of the confirmed view
that  withholding of the gratuity of the applicant till

today  is not legally tenable and The applicant is legally

entitled for the interest on the same as contained in the

cirenlar of the Government .

G Having regard +to the discussion made above  ard
The reasons recordad, we partly allow this 0/ and  direct
the respondents to pay Lo The applicant his DCRG after
deducting Lhe amount as recovery of unauthorised OCGCHRa LT on
of  the Railway accommodation.  The applicant shall also be
entitled for an interest at the rate of 10%Aper anrim Trom
1.6.96 till the actual date of payment of the DCRG. The

aforesaid directions shall be complied with by  the

respondents  within a period of two Mmonths n The date of

receipt of a copy of This oidar., No cosls,

g.m‘

(Shanker Raju)
Member (.7)

Tampi )

“San.’



