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CENTRAL ADMINISTRATIVE TRIBUNAL. PRINCIPAL BENCH

OA No ,.2378/99

,J;^w Delhi this the ' <.:iay of .July. 200.1,,
HON'BLE MR,, GOVINDAN 3„ TAMPI. MEMBER (ADMNV)
HON'BLE MR,, SHANKER RA.JU. MEMBER („7UDICIAL)

Sh„ Pltariibar Dutt StiariTia.
S/o Shfi Tulsi<;ias Sfiarnia,^
Retired Ourad Orade °A'.
Nor-1fiern Rai 1 way „
Delhi. R/o Railway ciuarter No,,7/1,.
Railway Colony. Kiehanganj„
Delhi.

Apf:)l leant
V. ii\: '

(By Advocate Shri S„K„ Sawhney)

~Verei.4s—

1. „ Un i ofi of I n <:i i a l;: ti rou g fi
t f'l e 0 e ri e r a 1 M a f i a g e r.
No r I;.: fie r ri Railway.
Baroda Houee.
New Delhi,,

2. Divisional Supdtg,, Erigineer (E-state).
No rt he rfi Ra i 1 way.
DRM Office.
New Delfii,,

3„ Divisic.'jf'ia.l Railway Maiiager.
Northern Rai1way„
DRM Office.
Nt.w Delfii„ - - „Resporidents

(By Advocate Shri R„| Dhawan)

CL_a_Q.J=Ji

6v_ilL,s._Siianiser_Raiu.^_Meiit!g<ic_j:Jl,-;

The applicant in this OA has challenged the order-
passed f>y tfie respondents on 10„ 11 „98. wherei;)y his gratuity
has l;.een withheld and recovery of penal rent from 17,,1.95
to 31„3„96 has been or-dered against tfie applicant,. Tlie
applicant fias sougfit directions to release the DCRG of the
applicant alongwith interest at 12% per annum from 17,.5,.94
to the date of payment as well as to direct the respondents
to charge normal rent for the railway guarter for the
period from 17„1„9.5 to 31„1„96„

"ffie applicant retir-ed fr-com service on 16,,.3,.94 and
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had not vacated the Railway quanten in expectation that the

Sctrne woi.jid !:>e aliott;ed to fiie eoti on c:or(it>assionate 9nouf'ids„

The cjuanten wae nequianiseci in ttie riarne of Iris son w..e..f..

-^,1,.4.96„ The api:>iicatvf has ciontended that the order is

without jurisdiction as the Estate Officer- is appointed

urider ttie Public Premises (Evictioti of Uri authorised

Occupants) Actj, 1971., Reiianc-e has been piac:ed on tlie

decisiofi of the Apex Court in B.,S,. Vadera y., Union.. <iL

A.TR .1969 SO .1.,.18,. Tiie rnaffet- lias beeri

referred to a Laryer Bench by order dated 5.,9..2000 on the

f o 11. ow i rig r-ef e r eri c.e:

"Whefher the Ru.l,es made under ttie proviso

to Article 309 of the Coristitution anrl
ttie iristructions coritairied iri ttie Railway
Establishmerit Mariual arid the Circulars
arid instructioris issued t:>y the Railway
Boar'd for- ttie r-ecovery (xf r-erit or- riamages
f r-om an uriauttior-ised oc:cuparit or ottier
allottees will tiave any effect under the
Pu!;)lic- Premises (Eviction of Uriauthor-ised
Occupants Act.., 1971 caine into force?

3.. Consequerit upon ttie dec-isiori of the Full Bericti

dated 25.. 5.. 2001 it is tie Id ttiat as the allotment of Railway

accommoda tiori is riot a coridi t;ion of servic-e the judgement

in I^S,d£l:aL (su|:H-a) would be of rio assistaric-e to ttie

applicant and ttie reference is c:over-ed t:)y CAT (Full Bencti)

Allatiabad Bench ruling in .UirLoJi-aC—.HJllLs..

reported in Kalr-a's Admiriistrative Trit:)unals Full Bench

..7u<lgi)ieri ts .1996~94 244..

4,. As r-egards ttie gr ievance of ttie ai:>plicarrt for"

non-issuarice of r etirement passes iri ttie order- of r-eferencie

t;)eir'ig a multirile r-elief claimed ttie same has not l:>eer'i gone

into..
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5,. In view of the decision of the Full Bench ttie

grievance of the applicant regarding rec::overy on account of

y unauthor ised occupation does not survive and is not legally

sustaifiable „ As such ttie re(::overy order agaifist the

applicant is legal arid valid in a.ccordanc:e with the rules

.1.5 and .1.6 of tiie Railway Servicies (Petision) Rules..

6.. Tlie only issue whitdi reniairis fo he decrlded iii

til is OA is entitlemerit of the applicatit for interest on

OCRG.. The .lea.r'ried couiisel of the at:>plic:ant hy drawitig oi.rr"

a't'lervtviofi fo ari or <;ier |:>a.sse<:i !:>y the rest:>oti<lerit.s ori 26.. 1.0..98

statecJ tliat as. tfie Qovenirnent ac:c:oiiir(iodatiori has heeri

fegula.r''ise<l in the narne of f;he ar:)pli(:::atif;'.s sort w..e.f..

.1...4..69 he canriot he s^aid to he in unauthorised occupatiori

of tlie saifie after Ihal:.: date and witliholding of tlie gratuity

woulci fiot l.ega.l arid justified.. The .learried t:ouns.el of tlie

respofideiits lias slated tliaf; till today tlie OCRG is yet to

he r'eleasetl to the af.>pl ii:::arit af ler" deducslirig the due ainoufit

a;s recovery of unautliorised occupatiori .. The lear-ned

(;;:ounsel of the applicarit has placed reliance on the

decsision of the Apex Cour-i: iri Union of India v„ Shiv

Clii^ran 1992 (.1) ATC .129 whereiri the resiporidervt who was in

possession of Railway quarter" has heeri dir'ected to harid

over" tlie {>osses.siori arid tlie aiiKx.rnt <.iue slioi.rld l>e harided

over to hi III minus the amount due to the petitiorier- .. Iri

tills corisi:>e(:::tus it is stated tliat tlie gratuity has iiotliing

to do with the recover'y on a.cciount of uriauthorised

occupation.. The learried courisel of tlie apt:'1 i("ant stated

that tlie ati'pli(::a.rrt is legally erititled for" inter"es.t (? .12%

ori his gr'atuity w..g?..f.. .1.4..96 till it is |:>aid to fvirn.
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7., On the other tiand, etr-onyl.y ne hut ting tlie

cxifiteriti one of ftie a.pp.1. ic::arrt if ie stateci ttiat ttie

applicant r ernained in unautlior ised occupation of the

a(::;c:or(inio«:iatiofi fil,! 26...10.,98 and hy referu'ltiy to Rule .1.6 (8)

of the Pension Rules it is corvtended that a Railway ser-vant

shall vac:;a.te the Railway acconiiiiodatioti irniiiedlately after"

fiis r"etir'ertier'it arid in case the same is not dorie r-etir emerit

Qr'atuity etc,. shall he withheld hy tiie r'esponderits and

stiall he released on vacation of sucti Railway accoiiimodation

arid as the appli(:::arri..: was iri uriautfior ise<l oc:t:::upa.tiori of the

Railway <!tuar"fer" (le is r'e<:iuir e<l fo pay i>erial r'errf, Ttie

^r'atuity sha.ll ('.)e paid after cieciucytiriy the sameM Placiriy

reliancie on the decision of the Apex Court in Uriion of

Lnd:L^__v= J._§lL» dT .1996 (.1.0) SO 42 it is stated that-

as withholding of gr-atuity was on account of the cir-cular'

of the Railway Boar-d arid no-f on account of any

administrative lapse they are not at fault,. The learned

c.iourisel oT ftie r''esf.>ori<!jerrfs fia.s also placieo' r'eliaricie ori -flie

decision of Apex Cour t in Ea;i_Eai_ifiiaLii_i_Qr^>^ Union of

iLidia—& Qls.^, 3I...P No„ 7688-9.1 of .1988 as well as ori a

decision of this Tr-ihunal in OA-2.497/97 decided on 20„.1„99

^  iri Bisriai'iihar- Pass & Ors,, wher-e -ffie similar- claim was

r ejec:te«.),. 11... is also s'ta'te<J ■ffia-i... -fhe gr a'tui'ty is payable

to r-eti red Railway servant after tfiree moriths of his

r-e'l'.: i r-erner rl: „

We have carefully consider-ed the r'ival

con ten I.-;ions of the par ties and per-used the mater ial ori
r-ecor-d„ No douht tfie gr-atuity of a Railway ser vant can he

withheld for- the pur-poses of effective recovery on account
of unauthor-ised occupation of a Railway guar-ter- and also
tfie Railway servant has to immediately vaoate the
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accomrfiodatiofi after- retirement and he is only entitled Tor

I;,:he admissible period as envisaged under the Rules,. As

—i-the circular- of .1.989 of the Governmerit regar-ding interest'

or-i delayed payment of gratuity to a retired Government

f y i;; -|.-.!his has< been t-iel<!i -ti'ial' as ii Idie <.le.lay lias

occurred on accorait of admiriistrative lapses or for reasons

beyond 'fhe corrtrol of the Goverrimeni..; servant.. For firsL

three months atid upto one year the intet est would be 7% per

annum and beyond orie year it would be ,10%.. We firid froni

tlie facts of ttie preseri l:.: case that tlie apt>lleant retired

froni Railway on ,16...5..94 and had been allowed the admissible

period of 8 moritlis in acc:ordance wi'ffi the rules.^ but af'ter-

1.7...1..9.5 he reinained iri possession of the Railway

accommoda.'fiori as an unau-fcliorised occuparrt on 'the liope of

get'ting 'the sanie regularised on compassiona.-fe grounds in

I,he na.Kie of fiis son who was also a. Railway servanf.

urfima'fely by an order 26.. .10.. 98 the said Railway

accommoda.-fioti has been regula.(-ised in tlie name of liis son

by 'the I esporirieii ts w..e..f .. 1...6..96.. As the Rai.lway

accommodatiori has been regi.jlarised in tfie tiame of the son

of the ar>plicarit from the actual date of appoiriti-iie.nt.j i„e„

1...6..96 tie c.:a.rifiot !:)e sairi to be ari i.jria.i.jtlior-ise<!i oc.-c::i.J|.>crrit

from that date arid his> gratuity ciantiot be withheld on that

atrcount.. Tlie delay in payment of ttie gratuity which is

till, now is yet to t'e j:>aid is riot ori ac:c:ouri't of the fault

o-r the at;)(:>lic:arit iM.rt for- the rec^ovety di.<e wtiicTi cioi.rld liave

been released i-.>y the resporidents„ It is an ariiiiinistrative

lapse o-f tfie r-esi:>o(-ideri-ts tfiat liad resulted in wi-tlitiolding

trie gr atl.ji ty.. Tlie t-es(:>ot-idef-its c:oi.)ld liave regular ised

tlie accommodatiori -rrom a (:>f-ost:>ective date.. Tlie applic::a.t-it

being tlie -ratbtfof Sh.. Mi.rKesti iri wliose -favorrr- trie sairie has

beeti t-egi.jlar ised i:;:a.nnot be tr eated as i.jnai.rtliot-ised o<:::c::upar-it
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for which the gratuity could be withheld. The ratio cited

by the learned counsel of the res(:>on«:jents will not apply to

■];d|e facts and cri.rcumstamjes of tiie present case„ where„

admittedly on acc:ount of unauthorised occupation of the

Govern merit acr.::omiiioda.tion arid in view of tdie cir-cular- tfie

grahuity was withheld.. In the instant case the gratuity
has not i:>eeti wittiheld on accourit -of cir-cular- be<;::ause after

1..6.96 tfie applicant c::eased to be an unauthorised oc<;:upant»
Rule .1.6 (9) ibid also envisages witliholding of gratuity and
it is also stated that the same would be released

immediately after- vat:atiori of the Railway accrommodation.
In this view of the matter- we are of the confirmed view
that withholding of the gratuity of the applicant till
today is not legally tenable and the applicant is legally
en tilled for the interest on the same as contained in the
circular- of the Gover-fimervt..

Having regar d to the discussion made al:)Ove and
the reasons recorded^ we partly allow this OA and direct
Ihe respondents to pay to the applicant his DCRG after-
deducting the amount as r-e<;over-y of unauthorised occupatiori
of the Railway accommodation.. The applicant shall also be
entitled for an interest at the rate of 10% per annum from
.1..6.96 till the actual date of paymervl of tfie DCRG.. The
aforesaid directions shall be complied with by the
f-esporidervls within a per iod of two months the date of
receipt of a copy of this order. No costs,

CShariker Raju)
Member (..T)

' San,

(Gr i.n< ui s.. Ta.mpi)
ier (A)


