
?!.l

•U

M

],n
L'ir
:v.

yS 1

-v

w

lO

^30?/?9.,^'^L^59/99^^^^\°n/ ^^^-2293/99, 2301/99OV2000, 13 7/2000, l99/20M,ioi/2000 2»„-3/99'
<^903299 and 2299/99 anf2

Hon.trr' —^octodan, 2003
Hon-ble Shri Chalr„,a„

OA 2293 /QQ

Birendra Singh

8allabda/;;r^r;a;,r'' •
OA. ?3.Q.i./.i 9 99 '' ^''Pplicant

■5uni.l Kuiriar

Servicir Eyfm[®aM 8®='-uit Civil

•OA. -?..3.Q.2yj_ 9 9 9

■Barrjiw Kumar Mishrs
Appraiser (Direct recruit r* •
Services Fxami n-i m CivilN®w Custom to ,so a"'Mouse, New Delhi
QA. 3,2,9 4/19 9 9

Aonr -i^'^'^ '^■f~ipat.hiAppraiser (Direr-t o,-
txamination., 1992) Services

'  ̂'-'^iakabad,. Delhi
2A 3J....23^10CI3

Prarnod Kumar
Appraiser (nu-'-.r-i- r,
Examination. 199, , a/"'' ^Ivil Services
" Directorate of Systei"f"
Management under ,2,? "'^ " "ataExcise s Cu,to°( central Board ofNew Delhi "ED IS try of Finance

^-^-^oerwala, Advocate,
versus

cf India, through
' • Secretary

i n i s t r y o f Fir-,
Worth eiock-'■"ok., New Delhi

Applicant

Applicant

Applican t

Applicant
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Z. Chairman

Central Board of Excise and Customs
Ministry of Finance
North Block,. New' Delhi

3 . Comrn i ss i ori er of Cus toms

New Custoiri House

Ballard Estate,. Bombay Respondents

OA 512/1999

Ashok Kumar Pandey
Appraiser (Direct recruit Civil
Services Examination, 1991 )
Custom House. Calcutta Applicant

V s.

Union of India, Service
through the ̂ Secretary
Ministry of Finance
North Block

New De1h i.

Central Board of Excise

and Customs, ■

Service

Through it's Chairman
Ministry of Finance
North Block

New Delhi.

Commissioner of Customs

Custom House

15/1 , Strand Road
Calcutta,

M.R.Remi Reddi

Indian Customs and Central Excise Service
(I. C.&. C.E.S. )

Dy,Commissioner, Vijaywada Division
204, Diva Ram Towers

Praia Shakti Nagar
Vijaywada, Andhra Pradesh

Sandeep Mohan Singh Puri
Indian Customs and

Central Excise Service (I.C.& C.E.S,)

Under Secretary, Central Excise--?
Section, Central Board of Excise and Customs

Jeevan Deep Building
New Delhi.

Sandeep Raj Jain
Indian CustoiTis and Central Excise

Service (I. C. a. C. E . S. )

Dy.Commissioner
Office of the Commissioner of Custom
(.GEN) New Customs House

Near IGI Airport
New Delhi.
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Subedar Ram Gaulam
Indian Customs and
Central Excise Service (I.C.a C.E.S. )
Assi S tan t Commi ss ioner
Central Excise, Kanpur-I
C/o Office of Commissioner of Central Excise
1 17/7, SArvodya Nagar
Kanpur.

G.Chandra Sekarai
Indian Customs and Central Excise Service
(I.C.a C.E.S. )
D V.Comm i s s i o n e r
Vedodara Division-IV
Ceritf al Excis6; and Customs Building
5th Floor, Race Curse Circle
Vadodar a-7, Gujarat. . . , Respondents

w

OA 2359/1999

Rajesh Kumar
Appraiser (Direct recruit Civil
Services Examination, 1995)
Custom House, Calcutta

OA 3 6 0 / 1 9 9 9

Vinod Kumar Ahirwar
Appraiser (Direct Recruit Civil
Services Examination, 1995)
Custom House, Calcutta

OA 236 1/I 99 9

Subodh Singh
Appraiser (Direct Recruit Civil Services
Examination, 1995), Custom House
Calcutta

OA Z 3 6 ?/19 9 9

Pravin Kumar Agrawal
Appraiser (Direct Recruit Civil Services
Examination, 1989), Custom House
Calcu t ta

OA 2363/)999

Ms. Seema Chowdhary
Appraiser (Direct Recruit Civil Services
Examination, 1991 ), Custom House
Calcutta

OA 69/?nnn

Sunil Kumar Kedia
Appraiser (Direct Recruit Civil Services
Examination, 1994), Custom House
Calcutta

Applicant

Applleant

Applleant

Applicant

Appllean t

Applicant
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OAJ 37/znnn

Manish Kumar

Services
Calcutta ' House

1  .

2.

7,

Applicant

versus

Secretary
Ministry of Finance
North Block, New Delhi

Cl"ia i r rna n
Central Board of Exrica - ^ ̂
Ministry of Finance Customs
North Block, New Delhi

Commissioner of Customs
Custom House
IC/l ,. Strand Road, Calcutta

Aniita Dhaiya (.Sinah)

?? "a S.oise
D y Comm i S s i on e r, D i v i s i on-1
Nagpur-I?^^ Tolang Khedi Road

Upender Singh Rawat
indian Customs and

S.E.S.,
Satara. Division
Plot No.P/1 1 & P/14
Oid MIDC, Satara
Maharashtra-''f,

Inii^^i ̂ i^ekanandanCustoms and
n  ral Excise Service

Office of Commissioner

Salai, Chennai-i

R-Narunakaran
Indian Customs
(I.. C. & c, E
Assistant
Office of
No. l , Williams
icimil Nadu (TN)
Pin 620001.

Cl- c. & c, E,

of Customs
33

S. )

Central E;end
S )

Commissioner (Anti cw- ■
Ccm^ ssione,- '

Road, Trichy

■oise Servi

Excise

Vy

ce

8. N.Shashi Dharan

Excise
Assistant Commissioner
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Office of Assistant Commissioner
(Central Exoise)
Hyderabad-X Division
Posnett Bhawan
Tilak Road, ABIDS,
Hyderabad.

OA i99/?nnn

Pankaj Jain
Appraiser (Direct Recruit Civil Services
Examination, 1991 ) ^fc-rvices
New Custom House, New Delhi

OA 20o/2nnn

Nalin Kumar
Appraiser (Direct Recruit Civil Services
Examination, 1990) vices
ICD, Ballabgarh, Haryana

OA

Bhushan Lai Garg
Appraiser (Direct Recruit Civil Services
Examination, 1991) services
Custom House, Chennai

OA 2601/1999

Kurrisambi Reddi

Exam?^a?L,n^''i99L'''^'"'''' Services
Custom House, Chennai

OA 2 6 0 5 / 1 9 q Q

Polarnraju V.K.Raja Sekhar
Appraiser (Direjct Recrn-ii e-. • i
Examination, 1993) ^ ^ -services
Custom House, Chennai

Respondents

Applicant

Applicant

Applicant

Applicant

Applicant

ver sus

Secretary
Ministry of
North Block

F1 nance
New Delhi

2. Chairman

MinistJy^^of'pinancr'''® Customs
North Block, New Delhi
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-U^. torn Houss

Rdjdji .Salai. Madras-600 001
/ ,-L . '' '^^^pon(ohri Madhav Panir-kci- ^ ̂
in all OAs) for all resoondant

Respondents

^'•S. Aggarwal ORDER

Ki.^hori Ldl Bablani (for short, "Shri b-11
appeared in the Tna- Bablani )

Servrcas —Service and Alliedtxamination 1974 He ■,He was placed at si Wo ?7i •
category Ttt n j.- ' 'an 1 ates upto S. No. 1 gg vtere -_

Class I <.~erv^ee u ■ ■ ted
Shri Bab) ' -allable vacancies

"  accc«odated In Class II i„ Cu ■Ceoartment. He loined 1„ ,,^6 , h '
Appraiser (clas-

-Uie effect r,:; " ^ —enfationand Bvcise h-d ^ Customs
e bv U.ed

Ad.inis.r Lr'va Sa'-«ce and Allied services Fv- -
tlie number of v-' ■ Examination,
■  aaapciss had wrongly been notified a dintimated. Initial]y the n
vacancies for Class i intimated ss
ppvised to ,0 v"c ■ finally° vacancies. According to him ,7^"dPid have been notified . Had it b ' '
would have beer . -eppointed to Class I nost •
°®P®ntm,e„t i„ ,,7,, He file! - ,
eombay High Co ( ■ ' in the-'^Ech was transferred to th a
Bench of this Tr-- >■ Bombay

Bo.bay BenJh i iT
I -it:Oy I 9 95 on 3. ] 2 I QQ» -
, e ■n^n^xn-.t the decisioh
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E,

o f t |-i i s T r i b u ri a 1 held

some "it''

"as filed in the vear i9Rf' "sit petition which
were made as far bark as" i n' t which
not ho have bee di^^u, bed jf

be granted ?o L? thosI
'iierit list of 19 74 of t a q J the
examination and who were nl^rr-H"? Services
because of wrong notifir-fh? P<^^^bs
year 1974, there would be^'a^'^' , vacancies in the
the postings and posi tions of disruption in
^ar back as in the year 1974 wt^ appointed as
various posts not merely occupying
other various Allied Servirrs department but in
'^ould be the position ^the
subsequent years frZ vacancies for any
recalculated and [h^in ti 1 ^ ^owlarge number of candidaJe^ a posting given to a
now disturbed. They a, f are
P-i.§.....§.Bp_rehensio'n7"~ noi r;^~~d'rf ut
iS-n 0 w n _p r i n cj q1 e""~'" -We 11

.--feefgrpc. thf anclearj-ti^at ^
ha.d_ no "reliT""7rd7f^ the"7iArter more thlVi oT7^s

and notification of vacanciL selection'
not to be reopened in th^ fnL ought
unctioning and morale of tho ' ^he prooerit would also ieopardiJe the mJsm?;;"®'' services,

a  very large number of membe^frfIbe respondent, however submftLa^.5 service,
ract been given the relief hi ^ ^n
result, various orders hnvo h . -^bunal. As a
him Group A appointment arH issued granting
though these are made sub Promotions
this appeal. The onlv nno-f 'O outcome of
■p-tigl.d the_j]rer_i ts~"of" ("7.7 HQtake away the b'e7e'm"7hrS^^^ should now
actually obtained under the respondent has
Tribunal. uuuer the orders of the

the respondent^to tako'^-^^^^ would be fair tobas secured or^ the basis o'f t'j
are accepted as justified ^°Phentions which

aa—
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8. One intervention application is before us

^l.LQ.tL w,3_S f t-hJi...J._?.9.6_b_y__3 Person _who ifiia_s
.!lg.cj:;.u_i ,t e d—_i.lj. _t..L"Le_.o/ea r 19 7 5. I.h ji p p e 11 a n t s nave
M..§o. .....poinjted out that after the dftoiTrrTn pf'-'-the
ILib.y_rLal„i.n.._„. t.he present case, t"hev have" received _a
au.Q.bej.1 ojl-re.presentations from other "persons ""w"ho
^e..C..§—aP-fio.i.nted during the period 1974 upto 1JL90.
Such b e_l_a t e d appl ications canno t"
considered ""We ■ there fore dis.

now

miss

be

the
i.nl.er.venJ:.i_Q.n .apjjlication. We make it clear that
the present order will operate only in respect of
the respondent for reasons which we have set out
earlier. We also make it clear that in notifying
vacancies available to direct recruits the
appellants are bound to take into account
permanent as well as temporary vacancies of long
byi'dltiPin as per the office memorandum of 20. 1953
and 8.6.1967 (Emphasis added). V

In this process, the Supreme Court had not approved the

findings of this Tribunal. It was also held that delay

would defeat equity. But keeping in view that Shri

Bablani had been granted the benefit, the Supreme Court

did not take away the said benefit after lapse of time.

However, the said benefit was declined to the other-

persons who had been recruited in the year 1975,

2. It is this decision in the case of Shri Bablani

which has prompted the present applicants to file OA

Nos.512/1999, 2293/1999, 229A/1999 2301/1999,

2302/1999,2303/1999 2359/1999, 2360/1999, 2361/1999,

^^62/1999, 2363/1999, 69/2000, 137/2000, 199/2000,

200/2000, 2606/1999 and 2605/1999 and OA 21 73/2003 which

we propose to dispose of by this common order. For the

sake of facility, we shall be taking the facts from the

case of Ashok Kumar Pandey v. Union of India and others

in OA No.512/1999.
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The Union Public Service rvn. •
Advertised t„e Civi, s ■ ^dm„S3ior d^d

" Eve^ination,Oh vacancies to be filled on tho
results of theexamination was expected to be annrr •to be approximately 950. so fer

« the applicant is concerned, he was said to ,
ranked at Si nq 533 1 ■ beenoT-No.533, during the submissions.

.......

- t , the Rulec; ■■ 1 -rt.

"ev- ■ ' dteariy mention that«Amt„atio,f nnder Rpie 2 <d)
competitive examinati-xamination consisting of nr..T •
domination conducted by the Cor • ' d'tminary
to c . Commission for recruitmentto service cr such other service as u
the commission The '■ ■ ^"^dified by
-d' to mean any pcr^hAoy post Whether permanent or ta,
coecified under Rule 4 Rpia , temporary
— itution of tne servitrie service and reads.--

=:i;i :: :s srr-.i
members of thappointed to that%eri?e'^^4-toms _ ^Service

(b) Members of tho ^^^-inted to the^;^ii^r^-J-vice,^cias^
after thf'"! 5tr®Aur^'°i Ssf service
commencement of these "rule^f and

(ti) persons recruited to rn o-th the Provisionro^'?,fjr;^Lr..^^^^^^--
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(2), The cadre of the Service shall be,.con trplled
by the controling authority."

Rule 5 further tells us about the methods of recruitment

to the Service. The, vacancies in Grade VI of the

Service have to be filled up 50% in accordance with the

provisioris in F-'art III of these Rules arid 50% in

accordance with the provisions in Part IV of these Rules.

The said rule reads;-
\

5. Methods of recruitment to the Service
and perceritage of vacancies to be filled in
certain grades of the service.

( i ) Recruitment to the Service shall be made by
the following methods, namely

(a) by examination, in • accordance with the
provisions in Part III of these rules:

(b) by promotion in accordance with the provisions
of Part IV of these rules

(2) Vacancies in Grade VI of the Service shall be
filled in the following manner

(1 ) 50% of the vacancies shall be filled in
accordance with the provisions in Part III of ""v,
these rules.: and

(ii) 50% of the vacancies shall be filled in
accordance with the provisions in Part IV of
these rules

(3) Notwithstanding the provisions contained in
sub-rules( l ) and (2) above, Government may

recruit to any of the grades when so required
from other sources, for good and sufficient
reasons to be determined in consultation with
the Commission, of persons having
qualifications or experience in any
speciality;

Provided that when such recruitment is made to

Grade VI of the Service, the number of persons so
recruited shall count against the percentage of
vacancies to be filled by direct recruitment."'
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At this stage, therefore, it becomes necessary to refer

to the rule pertaining to appointment by promotion Part

VI of the Service . The same is incorporated in Rule 18

of the Rules in the following words

18. Appointed by promotion to Grade VI of
to the vacancies inGrade VI or the Service required to be filled by

promotion under sub-rule 2(ii) of rule 5 shall be
by promotion of the following categories of Group
Narrot-I^^' Excise, Customs andDepartments who have completed three
/-.-ai s I egular service in the Group B posts of -

of Central Excise in the

Offi ar Department and District Opiumor Intelligence Offhcer- or
Superyitendents (Executive) in the Narcotic-
Department. COClCc.

(b) Apprai
Depar tmen t

(c)

56 rs of Custoiru
1 n the customs

the Customs (Preventive) intoe Customs Department

shan^'bo' promotion
seniorit^ [f t of f" apPPPdpPoe with the common^u oo. of the three Group 8 categories ofthe ofricers mentioned in sub-rule (1) above.

(b) The seniority of the Officers in Grouo R
eeder categories of service for eligibility for
balTTf determined on [hibasi.> or their regular length of service in their
respective Group B categories, subieo[ to tf
condition that the intefse sfdorftf i[ each
eedei category of service shall be maintained.

(3) (a) The promotions shall be made nr,
principle of selection on merit basL

mabirSg'profotirtf|ia°3e

.  applicant had taken the Civil ServicesExamination pursuant to the a
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above. The results of the examination had been declared

on 13.9, 199Z. As referred to above, the rank of the

applicant was '538. He was selected and recruited in

Civil Services Group 'A' and B' in pursuance of the

instructions of the Department of Personnel and Training

dated 26.9. 1992. He joined the foundational course at

S.V.P. National Police Academy, Hyderabad. pn
\

conclusion of the said course, he was allocated, the

Customs Appraisers Service Group B . A formal letter of

appoin tivient was issued on 8.2. 1993 wherein his date of

ioining was given with retrospective effect i.e.

12. 10. 1992 when he joined the foundational course.

6. An affidavit was filed by the Central Board of

Excise and Customs before the Supreme Court. The

relevant portion-of the same reads;--

"It is further submitted that:

Promotion quota vacancies ir-i IC&CES are

required to be determined for each year right from
1980 onwards and apportioned in tlie ratio of 6: l ;2
amongst Supdt. of Central Excise. Supdts. of
Customs (P) & Customs Appraiser respectively.
This has also been done.

From 1980 to 1996, there have been 2476
appointments to IC&CES by promotion and 873
appointments to the Service by Direct recruitment.
The total appointments to IC&CES from 1980 to 1996
have thus been to the tune of 3349 and these
figures have to be taken as the total vacancies in
IC&CES during the period from 1980 to 1996. Going
by the formula of 50:50 the share of promotees and
DRs comes to 1679 for each. As against 1675
vacancies for promotees, the actual appointments
of this category to the service from 1980 to 1996
has been to the extent of 2476. Thus 801
vacancies of DRs were diverted for appointment of
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..... ...a J- 1 ec t recr u i t.s.

these applicants had filed n ■

Aspllcations before this Tril . "nginalTriiDtjpi^2 si /')r^o f(-,
,  respondents was cor f, ' ® ®°"°" °f the-  contrary to the Rules. The an, , .

'-on tended that q-kt lean ts'■ ^=.iled an appiica,.„Appropriate relief had been or-ri , " '
^ grcnted and in fact tc.on a weater footing then the applicants. ^

•Applications were-  being contested. Thic r • u,
bad on eai lior - ■ l^ibunallief ootcasion dismissed the
Voiding that the - ' 28.2.200)-  '^'PPlications are barred by ti
iui-t.hei- that nftmc time andPct-t. pe, sons who were likely i-r. .
the apDlio-fi p't^i'ected, ifapplications were -t, i i , - ii

Aggrieoed y ^ ^
oor„::::;r:

Hlph court on * -posed of by tbe-iOe the findings of this T b ^
-0 thereupon the ,„att "o"' the counts
'Otfohai for fresn -oe.itted to .this

consideration r»OooPtions Which have already p /
Pbovesaid controversy c-r

""'"ot '-e-agitated afresh.

On behalf ofP' the applicants a<- i.

'-Ots giyen above th-'ey had 00,„e to Know fro;'th ^
- '-e rep,educed above about the '
A fl ' number of

.  ̂
e
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proinotee offioorc- w
1996. ■■ ■ - the period from 1980 to

Applicant contended that he
affi t • fAon, theeffldavit rh-it oni^llet dOl posts of Asci <^r-p>ft

"  ssioner r.fpromotee quota had been diverted f
from 1980 to 1996. He

..Iso carne to know that 92 officer<p
poets Of .s-ist- , — PPo«ted to the

Co,»o.ssio„et ftot, oatious feeder
Ccj,dres in j ' t?t?uer'0 date prior to the declaration of the f
("esults by the nr ■ ■ ^

^  the Union Public Service rv •
135 ad hoc p.. C,"™«ssion and even

... . , «de fro„ .ini,
•pb p t. ember 199? ThThe contention ct i- 1-
ot . applicants is thatAPoteas number of diroct recruits

-  'cciuits as Dei- igqi r-.sr- ■

only nn • i - 991 examination90 and as per allocation 11.. •
basis of Ci '.'li cr • ■ ^ 'STritained on

'  services Examination 199, r-r ,-^
up to rank p-/ ' only^iik .^.,9 absorbed in Cr^

the ccrrect r , '

-ppp-I tl iZXl'ZZTlr"Oct that services had hot been allotterarr'
loinina the fotirri-) - ''ouhdation course, there existed
chance of their I, ■ *^010being allotted the Central Civil s
Group A Ti i^Tl Services"  • Ibe applicant was not
PAistence of spHt-ePlit vacancies in -

Ibe result that s ° Pbtticular year withsuccessful candidates accepted al,
IP the nope that every thin PPetion

-  y tning must have beer, r- ■
system of allnc- i - '^^0Pllocation of services i„ tt
transparency. Havii i ■ absence of

•  ' sgard to the 1 - iv

actual number of vaca, ^
Vacancies existina in

aervloe were not fnown „ ■ Pacticular
'•aspondents nave beer, prot f

/ n ' bioteeting the vested interests by

Nv
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vacancies being Informed/notified, The information had
not been given in accordance with the instructions. The
mnistry had not carefully calculated the same. If that
bad been so done, the applicants would have been
allocated to Central Civil Service Gnoup A' and that it
was only a modus operandi available to promotees. It was
also pointed that in OA No.2302/1999 certain notices had

given ,v certain afrected parties but they have not
cared to contest. m this view of the r„atter, the
contention further proceeded by the learned counsel was
that it would amount to fresh selection.

10. On the contrary, on behalf of the respondents.
It has been urged that the applicants had accepted the
Oroup B posts of Appraiser and they should, therefore,
be estopped from claiming Group A' posts. Applicants

legal rigiit to be appointed to Group A service.
It the claim Is accepted, it would tantamount to fresh
selection in 1999 instead of 1991 .

carefully considered the said

submissions. In the first instance, we refer with
advantage to a fact that the Delhi High Court had at two
Places mentioned that it is not disDuted that before the
rribunal, the respondents had not raised any contention
on merits. it appears that these particular importarrt

observations occurring i„ the iudgement of the Delhi High
court were basically confined to the number of vacancies
and the factual position thereto. It is obvious from the
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nature of events already stated on merits of the matter-

that the same had been contested tooth and nail. This is

tor the added reason that the Delhi High itself had

deemed it appropriate to remit the case for consideration

of this Tribunal after setting aside the findings
pertaining to the facts which we have already referred to
above in the preceding paragraphs. It is this fact that

prompted us to re-consider the matter on. merits.

12- In the opening paragraph., we have already
referred to the decision rendered by the Supreme Court in
the case of Bablani. The facts in the case of Bablani
Wei e alrllOc^t identical. Therein also before the Supreme

C-ourt, it had been conceded that as per the recruitment
rules (already reproduced above), there is quota of 50%
for direct recruitment and 50% for promotees. The

vacancies which have to be considered for applying the

quota of 50% for direct recruits are not just permanent

vacancies but are temporary vacancies of long term

duration. However., by mistake upto the year 1990., only
permanent vacancies which were available to direct

recruits were notified. That position is stated to have
been rectified in the year 1990. Keeping in view these
lects,. this controversy (Bombay Bench) had allowed the
application of Bablani. We have reproduced above the
relevant portion which clearly shows that the Supreme
Court had not approved the findings of the Tribunal for
various reasons.. including that the appointments which
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were made way back in 1974 ought . not to have been
disturbed. If similar relief was directed to be gianted

to ail those who were in the merit list of 1974 of Indian

Administrative Service arid Allied Services Examination

and who were placed in Class II posts because of wrong

notification of vacancies, there would be a complete

disruption in the postings and positions of the persons

a p p o i fi t e d. T ii e r e f o r e, it is obvious that the Apex C C) u i t

had already disapproved the type of relief claimed by the

applican ts.

V/

13. Learned counsel for the applicants in ttiat event

had urged that the applicants are only a few in numbers

and and can be accommodated. However, others who have

not cared to come to the Court, necessarily would not be

entitled to the benefit thereto. He has specifically

drawn our attention towards a decision of the .Supr'eme

Court in the case Ashok Alias Somanna Gowda & another v.

State of Karnataka by its Chief Secretary & others,

( 1992) 1 see 28. In the said case, the Govt. of

Karnataka had invited applications for recruitment of

Assistant Engineers for Public Works Department.

Selections were to be made on basis of marks obtained in

the qualifying examination and the marks secured in the

interview in accordance with the Karnataka State Civil

Services (Direct Recruitment by Selection) Rules 1973.

There was some controversy pertaining,to the marks to

which we need not pay any attention,but those private

individuals had filed an application before the
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Adfni nistrative Iribunai on the assertion that the

percentage of marks for viva voce as 33.37o was excessive.

While discussing the said matter, the Supreme Court held

that •^^election process was unconstitutional, but the
not

other candidates who had/approached the Supreme Court

were not entitled to their relief. Identical was the

view expressed by the Supreme Court in the case of State

of Orissa & others v. Prajnaparamita Samanta & others,

(1996) 7 see 106. Therein, the Supreme Court held that

the results cannot be kept in limbo and almost in similar

terms concl uded

8. Admittedly, the petitioners and the
appellarits in question had approached either the
High Court or this Court after t|-ie decision of the
High Court ori 27.3.1992. The High_ Court has
rightly set down the said date as a cut-off limit

directed consideration of the answer books

of tl'iose examinees who had approached tl"ie
Court till that date. It is only those who

diligent and approach the court in time who
be given such relief. The acrademic year-

be extended for any length of time for the
of those who choose to approach the court

on the

cases is

academic

not see

down the

and

o ri 1 y

H i g l"i
a r- e

can

cannot

benefi t

at their - sweet will. The consideration

basis of which relief is granted in such
always circumscribed by the tenure of the
year(s) ooricerned. We, therefore, do
anything wrong if the High Court has laid
said date as the cut-off date for the purpose. In
the circumstances, there is no merit in these writ

petitioris and the civil appeals, and they are
disrnissecl witt: rio order as to costs."

19, Iri the present case, there were 18 such

applications, but during the pendency of the same 2 more

applications were filed. They also pray that they be
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given the same relief as the other applicants. -Since

this is the dicta of the Supreme Court, we hold that in

case there was any relief that was to be granted,

necessarily.it can only be confined to the applicants.

15. We have already referred to the basic argument

that according to the applicants, the number of direct

recru'j. ts as per 199 1 Examination was only 60 and as per

the the allocation list maintained, specific number of

persons has been absorbed in Group 'A' Service.

According to the applicants, had the correct number of

vacancies been intimated, they would have been allotted

to the Central Civil Services Group 'A'.

16. We have already reproduced above the affidavit

that was filed before the Apex Court by the Chairman.

Central Board of Excise and Customs. It indicates that

rom 1980 to 1995, there had been ZA76 appointments by

promotion and S73 appointments by direct recruitment.

Acting upon the formula of 50:50., the share of the

promotees had far exceeded the number of direct recruits

that had been appointed.

Since this fact is being relied upon by the

applicants, we do not dispute the same. In face of the
aforesaid, it would be patent that this Tribunal will not
be aware as an when and in which year the vacancies
prose. It cannot be that if there was a shortfall in the
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vacancies indicated in the year 1991 then all the

vacancies should be placed in one basket for the benefit

of persons who took the test for that year. It had been
a  continuous affair in this regard. in this process,

therefore, further probing will not be material not only
for the reasons to be recorded herein but also that
specific and precise figures are not being calculated are
Pot bi ought, tc) our notice.

18. During the course of submissions, the method of
.  selection in sei vice had been e:<Dlained. Options are
given to the candidates and they have to eyercise the

same giving their preferences for a particular service in

tbo year in which they like. When the results are
declared and „,erit list , is drawn, the names of the
candidates are despatched as per their options and the
merit list. No person in this process has a right to a
post. Applicants also cannot insist that they have a

Pal tioulai post. It is only liypothetical
manner that they apprehend that they may get Class A'
Dost in the same service. There is no mala fide Imputed
nor any allegations. A specific number of vacancies had
been advertised and this was so on basis of requisition
for the number of posts in the Customs & tydse
Department. There is no order verifying the number of
poets notified. Conseguently the posts have to remain
the basis and in aocordanoe with the posts that were
advertised and requisitioned by different Departments,

10 thus little scope
foi interference.
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19. In Ashok Kumar Pandey's case which we are taking

as a test case, we are informed by the respondents'

counsel that last cut-off candidate was at SI.No.225 ' in

Class A' post and the said applicant was at SI.No.538.

With so much of difference that existed, the settled

things need not be unsettled after so many years because

if the exercise which the applicant seeks us to undertake

is done, it would mean total re-allocation of posts even

for others. We find no just reason, keeping in view the

observations made in in the preceding paragraphs, to do

so.

20. . Otherwise also, the plea that the Custsoms &

Excise Department was bound to indicate the precise

number of posts is without merit. Our attention in this

regard had been drawn to the fact that there has to be

timely finalisation and reporting of the vacancies. An

c-ixtract. rrorn Customs and Central Excise Admi n i s t r at y

Bulletin appeeiring in 1969 July-September Edition was

read to us and a copy of the same was brought on record.

It pertains to timely finalisation of Rules and reporting

of the vacancies. It refers to what the Cornrnissio.n has

brought to the notice of the concerned Ministries/

Departments that they did not furnish in time the

necessary information. It reads:-

"3. The Commission have also brought to the
notice of this Ministry that the
Ministries/Departments concerned do not always
furnish iri time the necessary information
regarding number of vacancies. In this



V- "-22-

connection, attention is invited to the following
observations made by the Commission in their
sixteenth Report:-

The Commission consider it essential that
in the matter of all recruitments, and
particularly of those through competitive
examinations, the appointing authorities should
plan their man-power needs well in advance of
the actual requirements, with due regard to all
relevant considerations including inter alia
the period of training of the recruits before
they become available for actual posting. A
clear and well-considered policy in this regard
would go a long way in ensuring proper manning
of the Set-vices.

_"The Commission experience considerable
difriculty whenever the Ministries/Departments
concerned are not able to intimate to them in
proper time the number of vacancies required to
be filled through an examination. It is
considered necessary in the larger public-
interest that the vacancies should be coniputed
as accurately as possible and intimate to the
Commission well in time to be notified by thern
in their notice for the information of
prospective candidates. The response of
candidates depends in a large measure on the
number of vacancies available for being filled
up. There have, however, been occasions when
the Commission, in the absence of any
information from the Ministries concerned,
could not indicate the number of vacancies even
approximately, and they, had to say in the
notices for the examinations that the vacancies
would be notified later. • The Commission
consider that this is not a satisfactory
an arigement. Difficulties also arise when the
actual requirements of Government turn out to
be either far in excess of those notified or
niuch less thari those intimated to prospective
candidates. "

Thereupon the Ministry of Home Affairs had taken a

decision that there should,.,..,, be .. timely information

pertaining the vacancies arisen and about to arise. The

same also reads:-

"(a) The Ministries/Departments making
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through competitive examinations held
by tlie Commission should asses carefully thn

Sarticu^V'''''^''^''^^®^ required to be filled during a
ar rh ''fc'^uitment year, with due regard toall relevant considerations. includina the
vacancies likely to occur as a result o?
t^'thr^r''' Promotions,, etc. and to report these
the,/'7n
prospective candidates, so that as far

candtdat^s ^tW- taking more or lesscandidates than originaLly notified does not

before the'^ resul ts^^are^'" ̂ thereafter, but
notified forthwith to the ®"^'r>unced, should bewords, firm r'equtrements
intimated to the CoL f • required to be
results are announced? ^®^r>re the

pers???
examination. Nor shoulH wL- taken till the next
declaration o? '??e reported before
withdrawn after declarer ordinarily
however, of 1°" °L if,
recommended/allotted tni- crv - 1 candidatesspecific numbf of vacfcff'"""'®'" the
of a partffaf evamfafoff
available for one feafr , "ppo"®
Commission may be apDroacheH . .s.pppPPp'"' ^he
time, with request for reni ' '*'tthin a reasonable
if avallablf Who.) fo^orves,
available. the vacancies thf"®" "'®*' "°h he
should be reported to thof remain unfilledfilled throughfhe^nex? ,

il - These instructions indicate only that to avoid
incohvenlenoe, there should be timely notification of the
v-ancies in the Commission. it does not indicate that
-ev would fluctuate in case the number of vacancies
'hOToated are less. m feet, the .Ministry of Home
Arfairs Ofrioe Memorandum dated, 13, 3,1.969, copy of which
is at Annexure A-e indicating that there should' not be
sporadic recruitment at one time.
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22. _YE.oamies the requirement of
't7e,"concerned minietry/Depertment and thereafter acting on
the same. Civil Services Examination held. Normally,
said vacancies had to_be adhered to. It confers no right
on any person to Insist that more vacancies must be
notified and If not notified, the same must be given to
him increasing the number of notified vacancies. This Is
because of the well settled principle that a person only
has right of consideration rather than a right to
appointment,

23. our attention has been invited to a decision of
the supreme Court in the case of Miss Neelima Shangla v.
State of Haryana & others, (1986) 4 SCO 268. Therein the
petitioner (Neelima Shangla) was not included in the
select list. The Supreme Court had found that she was
entitled to be appointed against the post kept vacant
pursuant to the Court's interim order. Direction had
been given to appoint her. It was further held that
since other candidates had not questioned the same, they
cannot be held entitled te. general, order.

2A. It is obvious that the case of Miss Neelima

Shangla (supra) was on, a different premise and was
confined to its peculiar facts. It was not the similar

controversy before us. It is totally distinguishable.

feeble , ..attempt on ,behalf of _some.„of the

applicants had been made . that their seniority would
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be affected. we finH

Nor ,oes it"
insistence of seniority wlu only arise if '

allotted to a particular service wh
not allotted to G applicants arerotted to Group 'a' service w •
-asons recorded above tn

■  talse sucn a

C

^6. No othe

27.

t argument has been advanced.

For these reef^nnct i ■>"sons, all the appUoatl,
without merit must fan a j --"-=nons being"iui>L rail and are di<;mho^ .i

aismissed. No costs.

K,—N«rnrT
Member(A)

SNS

(V.S.Aggarwal)
Chairman
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