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New Delhi, this the ioT^j -i
/OCt, day of October,

Hon ble shri Justice \/ q a
Hon -ble Shri s. K. Naik; ̂Memb^lr uf'^
M_..129.3_/9_9

Birendra Sinqh
Appraiser (Direct recruit ri • •,
•Services Fv^ifnir-t - Civil
ICD 1992 )^-u, Balld^bgarh, Haryana

OA A

2003

-2-^.0..I./i.999 pplicant

■Sunil Kumar
Appraiser (Direct r,=.
Services Examinnt-i Civil
New Custom 'wr "' '^52)'-u75torn House, New Delhi
£*A....13J,2/_ L9 9 9 Applicant

Senjiw Kumar Mishra
Appraiser (Direct recruit r- - o
New^rl®: Bx-a,„l„atlon "992)'"N9W Custom House, New ielhi
SA L2 9., 9_/_ j_ 99 9 Applicant

Nf's. Smita T'ripathi
Appraiser (Direct Ror.
Bxamination, 1992 ) Civil Services

Tuqlakabad, Delhi
SA 1121X2003 Applicant

Prarnod Kuinar
Appraiser (Direct-
Excimination, 199) ; Civil Services

directorate of Rue- ^ forking
Management under
txcise A Customs m Board ofNew Delhi ' ^^'"' -^stry of Finance

Shri K. L. Agarwala, Advocate.) Appllean t

""i°n Of India, through
'  ■ Secretar y

JOCK, New Delhi

versus
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Chairman

Central Board of E>:cise and Customs
Ministry of Finance
North Block, New Delhi

Comrni ssioriei" of Customs

New Custoiri House

Ballard Estate, Bombay Responden ts

OA 512/1999

Ashok Kumar Pandey
Appraiser (Direct recruit Civil
S e r V i c as Ex a rn i ri rn t ion, 1991 )
Custom House, Calcutta Applican t

vs.

Union of India, Service
through the Secretary
M i n i s t r y of F i n a nee
North Block

New Delhi.

Central Board of Excise

and Customs, • •

Service

Through it's Chairman
Ministry of Finance
North Block

New Delhi.

Comrni ssioner

Custom House

1 5/1 , Strand
Calcutta.

of Customs

Road

M.R.Remi Reddi

Indian Customs and Central Excise Service

(I.e. a. C.E.S.)

Dy.Commissioner, Vijaywada Division
20A, Diva Ram Towers

Praia Shakti Nagar
Viiaywada, Andhra Pradesh

Sandeep Mohan Singh Puri
Indian Customs and

Central Excise Service (I.C.& C.E.S.)

Under Secretary, Central Excise-7
Section, Central Board of Excise and Customs
Jeevan Deep Building
New Delhi.

Sandeep Raj Jain
Indian Customs and Ceritral Excise

Service (I.C.& C.E.S.)

Dy. Comrni ssioner

Office of the Commissioner of Custom

(GEN) New Customs House

Near IGI Airport °
New Delhi.
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1. Subedar Rain Gaulain

Indian Customs and
Central Excise Service (I.C.S, C.E.S.)
As s i s ta n t Comm i s s i on e r*

Central Excise, Kanpur-I
C/o Office of Commissioner of Central Excise
1 17/7, SArvodya Nagar
Kanpur.

G.Chandi'a Sekarai
Indian Customs and Central Excise Service
(I.e.3, C.E.S. )
Dy.Commiss ioner

Vedodara Division-IV
Central Excise and Customs Building
5th Floor, Race Curse Circle
Vadodara-7, Gujarat. ... Respondents

OA 2 3 5 9/1999

Rajesh Kumar

Appraiser (Direct recruit Civil
Services' Examination, 1995)
Custom House, Calcutta

Applicant

OA 2360/1999

Vinod Kumar Ahirwar
Appraiser (Direct Recruit Civil
Services Examination, 1995)
Custom House, Calcutta

OA 2361/1999'

Subodh Singh
Appraiser (Direct Recruit Civil Services
Examination, 1995), Custom House
Calcutta

QA_. 2 3.6_2 / 1 9 9 9

Applleant

Applleant

Pravin Kumar Agrawal
Appraiser (Direct Recruit Civil Services
Examination, 1989), Custom House
Calcutta

OA 2363/1999

Ms. Seerna Chowdhary
Appraiser (Direct Recruit Civil Services
Examination, 1991 ), Custom House
Calcutta

OA 69/?nnn

Sunil Kumar Kedia

Appraiser (Direct Recruit Civil Services
Examination, 1994), Custom House
Calcut ta

Applican t

Applicant

Applicant
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Manish Kumar

""1 ®-vices
Calcutta Custom House

versus.

Secretary
Ministry of Finance
">01 til Block, New Delhi

Cliai rrnan

Central Board of E>;ri<;o -■
Ministry of Finance " Customs
North eiock, New Delhi

Commissioner of Customs
Custom House
I 'Vl , Strand Road, Calcutta
Amita Dhaiya (Singh)
(I. err C®^tra,l Excise
Dy commissioner, Division-i

Khedi Road

Upender Singh Rawat
Indian Customs and
Drcommif,tj^:,®®cvice (l.c.s c.E.S. )
Satara Division
Plot No.P/i 1 & p/,,
Oif MIDC, Satara^
Maharashtra-^..

Applican t

^^ivekanandan
rr f '^c-torns and
Asris?^ Excise Service
Off)nl'^'''r "^^""""issionerice 0/ Commissioner
(Airport) 'Custom Hous

(I.C.& c. E.S. )

Ra jr.o  J1 S a 1 a i e-
Che n n a i-

of
33

Customs

and Central Excise Service
P-Karunakaran
Indiari Customs
(I.C.& C.E.S)

Commissioner
o^ Jentral'^'-

Pin 620001 .

8, N.Shashi Dharan
^-tral Excise

Asc..Estant Commissioner
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Hyderabad-x Division
Ppsnett Bhawan
Tilak Road. ABIDS.
Hyderabad.

OA i99/7nnn

Pankaj Jain
Appraiser (Direct Recruit c-
Examination, 1991 ) Civil Services
Hew Custom House, New Delhi

QA.. 200 /?nnn

Respondents

Applicant

Nalin Kumar
Appraiser (Direct Recruit
txamination. 1990)
ICD, Ballabgarh

Haryana

Civil Services

0A.....2 3,.0,3/19 9 9
Applicant

Shushan Lai Garg

EAa^i^nSuo, Services
Custom House, Chennai

OA 2 606 / I 9,99

Kurrisambi Reddi

Custom House, Chennai

Applicant

Applicant

Applicant

OA 2.6 05 / 1 999

Polamraju V.K.Raja Sekhar

EAa:.!nlrioi"(l53 CivH ' services
Custom House, Chennai

f'.'counse^i witrClp;'G"r„1s?C^ P.P.Khurana,
A.Saran, D. P. Mann p c
SPivastava and Se^r.a ' Pa„de"v®, '

versus

1  • S e c r e t a r" y
Ministry of Finance
North Block, New Delhi

Chairman
Central Board of Fyr-T<L-,ts 1
Ministry of Financ^ ® Customs
North Block, New Delhi
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3. Commissioner of Customs
Custom House

Rdjdji Salai, Madras-600 001
Cbhri Madhav Panicker, Advocatr^ -r- ,

ail OAs) ' ACf/ocate for all. respondents
Respondents

Justice V.S. Aggarwal ORDER

L.l Bablani <for short, ■■shri Babl.nr' ,
ppsared tr, the Indler, Administrative Servlor a

Setwces Bxamlnatlon ,Bi,, ^ ̂ -vice and AlliedPla<=sd at Sl.No.ez, in-teaory i„. Candl da tes up to s. No. , BS were ,
in t accommodatedCidss I service on basis of
Shri B- , , . the available vacancies.Bablani was accommodated in Class rr ■
Debar, " "t® CustomsDepartment. He ioined in iq7^
Aporais , - " worked as CustomsAppraiser (class II). i„ ,o„, .
to the effect th-t ■ , ' ® cepresentation
and e-y-i / ' " ' Of customs

b  - -tilled.0.1. l::::'- ■otwo Se,vice and Allied Services Ec-Mr
oeen 1::;:::initially, the Department had intimated -^5

vacancies for n intimated ^5ror Class i posts Thi<=

■ -ordind t::: r
tt been'so doTriwould have been appointed to Class I .

-ortment i„

Bombay HiBh Ccu , '
'  Court wnlch was transferred to the B bBonch of this Tribunal. The petif

Bombay Bench The s "" allowed by theoencii . The Supreme Court ohiit. d • .
Appeal No. 1328 /1995 ^^iclirig the Civil--BB5on3.,i. ,„3aBal„st the decision
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or this Tribunal held:-

some 'justrnca?ion!"u'at'ln'"a"®'T®'"^®
was filed in the year ^935 ^^^tition which
were made as far back as , ^^P°^-ntrnents which
not to have been disturbed i? °ught
T5- to be granted to all thr<^« a similar relief
merit list of 1974 of I a S ^
examination and who were olacpH ? Services
because of wrong notificatior
veer 1974, there would be a t ̂ ^'^^^ncies in the
tbe postings and Positions of disruption in
^ar back as in the year 1974 wtn ePPointed as
various posts r,ot merely in thi?
other various Allied Servirl department but in
"oold be the DosUlon 1! ?!! 3^ ^he same
subsequent years fro! lol! vacancies for any
recalculated and thriniti , to 1 990 are now
large number of candid?tl! 3 Posting give,, to a
now disturbed. They are these years are
P--1-S.AbPxellen sior, oiTjf b t.Xbou t
iSil..9w.D. _princi is a wf.TT
and_..

■ * -l»£aQt_jiiS-cSS^^
.L5
anafi.pI.icai[t,lti?p7:iLZt'h^^^ ari-9~y.i.te clear that ~Th"p~Tn™"f It is

Arter more tiian i~yX~r—rf-^tnt-BSXiioular noar""
ond not! Pica tier or3!!3„?;?°:°'=®« °t
not to be reopened in ?!!,!?» "" on^ ought
functioning and mor^Je 7 "i® proper

would also ieooardlse the eici ??°®' services,
a  very large number of memberl r"° Positions of
"le respondent, however, !X7?te!M"®" service,fi^ct, been given the re k Pf bas. in
;:esult. various o L-s hJi,^^/^-T"^^-ibuna.l. ;s a
bim Group A appointmLr% and ^ granting
bough these are made subiect Promotions

tbis appeal. The only nnp.lf ^ outcome of

tdke away the be77fir^ff should "nTw
^-tualiy obtained under respondent
Iribunal. unoer the orders of hat

the

the respondent to take^-^'^^^ would be fair to
^os secured on t?e basis o! t'!? "Ho! h!
are accepted as iusti?[ ̂  contentions which
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8. One intervention application is before us

5*dl.i...Q.h. _was __f.i_,l,e.d i t_h ].9.96 b„ya p.e_r_spn who w^s
i_s en.;, u_i_,L.e d—iii.... t.i.i Q y e a. i" 19 7 5. The a p pell a n ,t _s_

...P,Q..i...Q..t..§..d Pjjt _t_hat,_ ajFjte^i;;; t.)"]. decision of
nave

the
l.r. i .b.y.!:i a.l ....i..n._,.. t..h.,e p resent case, t. h e v have r e c e i v e fj _a
.D..u.!.T!.b.a..r joji t..^B.r..§.§.a.Qi§.i.io,n.s_jx.QJlL._.Qt.h_e.,Q_jDe.r.so,ns _ whp

ap_B.ca.n.ted during the period unTo" Tg'soT
S._u c,h— .b §_l.,a_t e d appl i cat ions cannot now be
considered. ' "We, ther e fo r e dismiss the,

-a.p_Dl.i_c.atiori. We make it clear thatintervention

the pt esent order will operate only in respect of
the respondent for reasons which we have set out
earlier. We also make it clear that in notifying
vacancies available to direct recruits the
appellants af e bourid to take into ciccount
permanent as well as- temporar y vacancies of long
dy.lJ5j.ii..P..ri as per the office memorandum of 2 0.4, 1953
and 8.6. 1967 (Emphasis added).

In th.is process, the Supreme Court had not approved the

findings of this Tribunal. It was also held that delay

would dereat equity. But keeping in view that Shri

Bablani had been granted the benefit, the Supreme Court

did not take away the said benefit after lapse of time.

However, the said benefit was declined to the other

persons who had been recruited in the year 1975. "T

this decision in the case of Shri Bablani

which has prompted the present applicants to file OA

Nos. 51 2,/l 999, 2293,/1999, 229 4/1999 2301/1999,

2302/1999,2303/1999 2359/1999, 2360/1999, 2361/1999.

2362/1999, 2363/1999, 69/2000, 137/2000, 199/2000,

200/2000, 2606/1999 and 2605/1999 and OA 2173/2003 which

we propose to dispose of by this common order. For the

■sake of facility, we shall be taking the facts from the
case of Ashok Kumar Pandey v. Union of India and others
in OA No.512/1999,



~ / Fv ■
/ ( :>

f  r '-

had

The

The Union Public Service rv
^^rvice Commission

advertised the r-ivii ■^  Ci/il oervices Examinatioru 1992.
number of vacancie--- to he f i i i j

the results of thesummation was expected to be approximately 950. So far
- the applioaht is concerned, he was said to have been
tanh^d at SI.NO.530, during the submissions.

-  rne Indian customs and central Excise Service
tanp A Service Rules had been framed in the

^n the year 1987
(lor short, "the Rules") Th '

hey clearly mention that
examination" under Rule 2 (d) mp-

means a combined
competitive examination consistina of
e«™ination conducted by the c

commission for recruitment

- -V be specified by

-^--ed under Rule

J  ~nt or temporaryspecified under Rule 4. Rule 8 i
3  explains ' about the

constitution of the service and reads.-

■service oT the Service - -rufice shall consist of ^ ( 1 ) The
namely:- ' The following persons.
(a) members of th^ t ,.1-

appointed to that -ervice'^Lr^''^ Service1959: -crvice berore the 15th Aug.
(b) Members of the Central Fxoise 5a •to the oervicrbl?o?riir;s?J^:^,'

after"%hr'°,5tr®Aur''°}95|'^ to the servicecommencement of these rule^f and The
(d) persons recruited to^  with the provisions of 'thej^ruLs^"""
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(Z) . The cadre of the Service shall be.controlled
by the oontroling authority. "

Rule 5 furtlier tells us about the methods o1 recruitment

to the Service. The, vacancies in Grade VI of the

Service have to be filled up 50% in accordance with the

provisions in Part III of these Rules and 50% in

accordance with the provisions in Part IV of these Rules.

The said rule reads;-

5. Methods of recruitment to the Service
and percentage of vacancies to be filled in
certain grades of the service.

( I ) Recruitment to the Service shall be made by
the following methods., namely

(a) by examination, in accordance with
provisions iri F'art III of these rules;

the

(b) by pi-omotion in accordance with the provisions
of Part IV of these rules

(2) Vacancies in Grade VI of the Service, shall be
filled in the following mariner

( 1 ) 50% of the vacancies shall be filled in
accordance with the provisions in Part III of
these rules: and

(ii) 50% of the vacancies shall be filled in
accordance with the provisions in Part IV of
these rules

(3) Notwithstanding the provisions contained in
sub-rules( l ) and (2) above, Government may
recruit to any of the grades when so required
from other sources, for good and sufficient
reasons to be determined in consultation with
the Commission, of persons having
qualifications or experience in any
speciali ty;

Provided that when such recruitment is made to
Grade VI of the Service, the number of persons so
recruited shall count against the percentage of
vacancies to be filled by direct recruitment. "
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At this stage, therefore, it becomes nece^sefry/to refer

to the rule pertaining to appointment by promotion Part

VI of the Service , The same is incorporated in Rule 18

of the Rules in the following words:-

V

18. Appointed by promotion to Grade VI of
Appointment to the vacancies in

Grade VI oi the Service required to be filled bv
PI omotion under sub-rule 2(ii) of rule 5 <=hall be
by pr-ornotion of the following cateqories of Grouo
B  ofricers in the Central Excise, Customs and
Narcotics Departments who have completed three
years regular service in the Group B posts of -

r,./®,' dents of central Excise in the
OT flier or^ District ODiumJriicer or Intelligence Officers or

Lpaftment <t>:ecutive) i„ the Narcotics
(b) Appraisers

Depar tment
of Customs in the customs

the. ;^^^^^'b®''i'^tendents of Customs (Preventive) inthe Customs Department ^n^ive.; in

shan'^^bo^ by promotionbe filled m accordance with the commnn
seniority list of the three Group B categorlerof

OTricers mentioned in sub-rule ( 1) above.

(b)

feeder

promotion

basi

The seniority of the Officers in Group 8
categories of service for eligibility for

A Shall be determined on the
regular length of service in their

lespective Group 8 categories, subiect
iriter-se seniorityfeeder category of service shall be

1 n

to the

in each

mai n tai ned.

( 3 ) (a )

P r i n c i p 1 e
The promotions shall be made

oT selection on merit basis. or: the

(b) The Commission shall be
making promotion to Grade VI." consulted for

1 he applicant had taken the Civil Service<^
examination pursuant to thto the advertiser,ent referred to
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above. The results of the examination had been declared

on 13.9. 1992. As referred .to above, the rank of the

applicant was 538. He was selected and recruited in

Civil Services Group 'A' and B' in pursuance of the

instructions of the Department of Personnel and Training

dated 26.9.1992. He joined the foundational course at

S.V.P. National Police Academy, Hyderabad.

conclusion of the said course, he was allocated, the

Customs .Appr.aisers Service Group B'. A formal letter or

appointment was issued on 8.2.1993 wherein his date of

ioining was given with retrospective effect i.e.

12.10. 1992 when he joined the foundational course.

b. An affidavit was filed by the Central Board of

Excise and Customs before the Supreme Court. The

relevant portion of the same reads:- '--t

"It is further submitted that:
Promotiori quota vacancies in IC&CES are

required to be determined for each year right from
1980 onwards and apportioned in the ratio of 6: 1 :2
amongst Supdt. of Central Excise. Supdts. of
Customs (P) & Customs Appraiser respectivelv.
This has also been done.

From 1980 to 1996, there have been 2'-) 16
appointments to IC&CES by promotion and 873
appointments to tlie Service by Direct rear ul tment.
The total appointments to IC&CES from 1980 to 1996
have thus been to the tune of 33A9 and these

figures have to be taken as the total vacancies in
IC&CES during the period "from 1980 to 1996. Going
by the formula of 50:50 the share of promotees and
DRs comes to 1679 for each. As against 1675
vacancies for promotees, the actual appointments
of this category to tl"ie service from 1980 to 1996
has been to the extent of, 2976. Thus 801

vacancies of DRs were diverted for appointment of

\
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7 '""""• ■—■ -•"'«'•• ........dii ect recruits.

'V

these applicants had . ,

--ncauohs hetone this rnldonal clhce the f'-espondents was contr QC-tion of they  to the Rules. Ttie - r i ■
'^■ontended that' R-shi- - k applicantsBablarn. had filed an applioofi
appropriate relief had beeh pr.. , ,
waa on a we-u-e r " aase■  -ate, footiho than the applicants.

'^■PPlica tions were heir.being contested. Thi<;- t ■ l

-.-'•^-- occasion dismissed the.- -TribunalThat the' apolicat- ' '
further that p
th - , TO be affected -f^■^PPlications were allowed, had not be
^-'■Ties. Aggrieved by the
Writ Petitior w - - Preferred Civil'  ̂ Tio/, No. 5529/2001 which uj-c

«--nton..i.,„„,
aside the findii Oelhi High Court set'";drr,gs of this rnbunal on both th
ana t„e,-eupo„ the ,natter h- i ,
tribunal fp,. " ®a" ■ aemi tted to this
-aatrons ohloh h e --^one, .ee  dl;-eady beer, - •

aaovesald oontnocenss cannot be ,.e-agl t-t ! "agitated afresh.

'■ behalf of the appiiea,,3, as i^ - '
The resume of the f-rt ^ -PParent from^Pe Tacts given above rho

that tliey had r " Triain contention^ had come to know from thi. --p--'"e have reproduced above -h ^ 'i^avit: which
^  the

a
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promo tee offirc:>rc- rj • "1996. •■ the period from i980 to

■'Applicant contended that
Came to

affidavit that ani 'tnat dOl posts of Assistant rv-,- ■
Promotee quota t - < > "mtssj.oner of

•^■•--,980 to .n.,also came to fnou. rh ^ ■• o • He-c^ Miow that 9Z officer<;

Of — te,.:, to t.e
Co,„„n.ssio„er t>o„, various feedercci cjI 0 "i jj c- f- •} n .I usr10 days prior to the declaratior

results hy the i ii • ' ■■■> ' trie final■  Ohe Union Public Service c. .•
135 ad hoc or ^ " 'Hff'^s-sion and even
.0. " from duly ,99, ,■^optember Iqq? rt- -yi to

■  ■ ■ Of the aoolicantrof direct recruit,
was only ro ®^-a"-iinationo„d as per allocation a,, .
basis Of Pi vi 1 ■-. ■ "■ '■ on■■>ei vices Examination 1991. candid-^t
"Pto rank 5X9 were -t- a . ' "■■'ndidates onlyoPnorbed in Group "a Servfn
the correct ,• , i -'^tvioe. Had'"-""beP of vacancies been i.f
Rules, accordina to n ' imatep as per
fact tn-t ' nedard to tbe-rservices had not been allotted at the f
loininq the /v- the tame of'oondatioh course, there existed - f
Chance of their s-i '^®tr

" Poing allotted the Central Civil ,9 •
Grouo 'A Tin Services"le applicant was net
oCstence of rp, . t ,rJ i j.. L ■•"cJ.ca.riciec. in

t'-'® ^-esult- that siicre-fnj ticular year withAul candidates accepted -n
in the hope that ct.,,,, ^ -t.location

y  tiling must have been fni ,
Of allocation of . •

Services in the ^hc
transparency Meixi absence of■  'o'lPQ reoard to the lack of trnt,

actual number of vam. ■ " faPaParency,.0/ Vacancies existina in
service were not r ' P-^^ticular"r't known. jt -j

y A tested interests by
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vacancies being info, med/notl1=ied. The informa'^T;;;^had
not been given in accordance with the instructions. The
Ministry had not carefully calculated the same. if that
had been so done, the applicants would have been
allocated to Central Civil Service Group A and that it
was only a ,nodus operandl available to promotees. It was
also pointed that In OA No.SSOS,r.„, certain notices had
been given to

cared to contest. i„ this view of the matter, the

P^°ceeded by the learned counsel was
that It would amount to fresh selection.

"■ «« oontrsry, on beh.lf, of .th« respondents,has been urged that the applicants had accepted the
Group e posts Of Appraiser and they should, therefore
be estopped from olaimihg Group A' posts. Applicants
nave no legal right to be appointed to Group Aservioe.

the claim is accepted, it would tantamount to fresh
selection in 1999 instead of 1991.

we have carefully considered the said
-bmlssions. m the first ihstance, we refer with

High court had at two
that it is not disputed that before the

^-bunal,. the respondents had not raised any contention
n^erxts. it appears that these particular "

,  t-icuiai importantoservatiohs occurring i„ judgement of the Delhi High
and tl T" - -oaholest e ct^el posltloh theneto. It i,
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nature of events already stated on merits of the matter-

that the same had been contested tooth and nail. This is
for the added reason tl'iat tlie Delhi High itself had

deemed it appropriate to remit the case for consideration
of this Tribunal after setting aside the rindings
pertaining to the facts which we'have already referred to
above in the preceding paragraphs. It is this fact that
prompted us to re-consider the matter on merits.

^Lr

opening paragraph, we have already
referred to the decision rendered by the Supreme Court in
the case of Bablani. The facts in the case of Bablani

e  almo.-t identical. Therein also before the Supreme
it had been conceded that as per the recruitment

rules (already reproduced above), there is quota of 50%
for direct recruitment and 50% for prornotees. The
vacancies which have to be considered for applying the~^'^
quota of 50% for direct recruits are not just permanent
vacancies but are temporary vacancies of long term

ration. However , by mistake upto the year 1990, only
permanent vacancies which were available to direct
recruits were notified. That position is stated to have
been rectified in the year 1990. Keeping in view these
^-ucts, this controversy (Bombay Bench) had allowed the
application oi Bdblani. We have reproduced above the
relevant portion which clearly shows that the Supreme
Court had not approved -the findings of the Tribunal for
various reasons. including that the appointments which
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were iiicide way back in 197<'+ ougtit . not bo—^ave been

disturbedi It similar re.liet was- diiected to be gi anted

to all those who were in the merit list of 1974 of Indian

Administrative Service arid Allied Services Examination

and who were placed in Class II posts because of wrong

notification of vacancies, there would be a complete

disruption in the postings and positions of the persons

appointed. Thc-^refore, it is obvious that the Apex Coui t

had already disapproved the type of relief claimed by the

applicants.

13. Learned counsel for the applicants in that event

had urged that the applicants are only a few in riumbers

and and can be accommodated. However, others who have

not cared to come to the Court, necessarily would not be

entitled to the benefit thereto. He has specifically

drawn our attention towards a decision of the Supreme

Court in the case Ashok Alias Somanna Gowda & another v.

State of Karnataka by its Chief Secretary & others,

(1992) 1 SCO 28. In the said case, the Govt. of

Karnataka had invited applications for recruitmerit of

Assistant Engineers for^ Public Works Departmerit.

Selections were to be made on basis of marks obtained in

the qualifying examination and the marks secured in the

interview in accordance v«./ith the Karriataka State Civil

Services (Direct Recruitment by Selection) Rules 1973.

There was some controversy pertaining to the marks to

which we need not pay any attention,but those private

individuals had filed an application , before the
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Administrative Tribunal on the assertiori ttiat the

percentage of marks for viva vooe ars 33. 3% was excessive.

Wfiile discussing the said matter, the Supreme Court held

that selection process was unconstitutional, but the
not

other candidates who had/approached the Supreme Court

were not errtitled to their relief. Identical was the

view expressed by the Supreme Court in the case of State

of Orissa & others v. Prajnapanamita Samanta & others,

(1996) 7 see 106. Therein, the Supreme Court held that

the results cannot be kept in limbo and almost in similar

terms concludedr-

8. Admittedly, the petitioners and the
appellarits in question had approached either the

High Court or this Court after ttie decision of the
High Court on 27.3. 1992. The High_ Court has
rightly set down the said date as a cut-off limit
and directed consideration of the answer books

orily of tl-iose examinees who had approached the
High Court till that date. It is only those who
are diligent and approach the court in time who
can be given such relief. The academic year
cannot be extended for any length of time for the
benefit of those who choose to approach the court
at their sweet will. The consideration on the

basis of which relief is granted in such cases is
always circumscribed by the tenure of the academic
year(s) concerned. We, therefore, do not see
anyttiing wrong if the High Court has laid down the
said date as the cut-off date for the purpose. In
the ci rcuiiis tances, there is no merit in tliese writ

petitions and the civil appeals, and they are
disiriissed with rio order as to costs."

lA. In the present case, there were 18 such

applications, but during the pendency of tlie same 2 more

applications were filed. They also pray that they be
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given the same relief as the other applicants. Since

this IS the dicta of the Supreme Court, we hold that in

case there was any relief that was to be granted.

necessarily.it can only be confined to the applicants.

15. We have already referred to the basic argument
that according to the applicants, the number of direct

recruits as per 1991 Examination was only 60 and as per

allocution list maintained, specific number of
persons has been absorbed in Group 'A' Service.

According to the applicants, had the correct number of
vacancies been intimated, they would have been allotted
to the Central Civil Services Group a'.'

16. We have already reproduced above the affidavit
that was filed before the Apef Court by the Chairman,
central Board of Excise and Customs. It indicates that

19311 to 199d, there had been 2975 appointments by
oromotion and 873 appointments by direct recruitment.
Acting upon the formula of 50.50. the share of the
oromotees had far exceeded the number of direct recruits
that had been appointed.

Since this fact is being relied upon by the
applicants, we do not dispute the same, m face of the
aforesaid, it would be patent that this Tribunal will not
be aware as an when and in which, year the vacancies

" "lere was a shortfall in the
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vcicancies indicated in the year 199 1 then all the
vacancies should be placed in one basket for the benefit
of persons who took the test for that year. It had been
a  continuous affair in this regard. in this process,
therefore, further probing will not be material not only
Tor the reasons to be recorded herein but also that
specific and precise figures are not being calculated are
not brought to our notice.

y

18. During the course of submissions, the m,ethod of
selection in service had been exDlalned. Options are
given to the candidates and they have to exercise the
Some giving their preferences for a Darticular service in
tlie year in which they like. When the results are
declared and merit list is drawn, the names of the
candidates are despatched as per their options and the
merit list. No person in this process has a right to a
post. Applicants also cannot insist that they have a
PiQPt to a particular post. It is only hypothetical
raenner that they apprehend that they may get class A'
post in the same service. There is no mala fide imputed

any allegations. A specific number of vacancies had
been advertised and this was so on basis of requisition
for the number of posts in the Customs a Exoire
Depart,sent. there is no order verifying the number of

consequently the posts have to remain
Ihe basis and in accordance with the posts that were
advertised and requisitioned by different Oepartm,ents
aliooations have beer, ,„ade. There is thus little scope

.interference.
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19. In Ashok Kumar Pandey's case which we are taking

as a test Ccvse, we are informed by the respondents'

counsel that last cut-off candidate was at SI.No.225 in

Class A post and the said applicant was at 31.No.538.

With so much of dii1erence that existed, the settled

things need not be urisettled after so many years because

if the exercise which the applicant seeks us to undertake

is done, it would mean total re-allocation of posts evVn
for others. We find no just reason, keeping in view the

observations made in in the preceding paragraphs, to do
so. , "

.^O. . Otherwise also, the plea that the Custsoms &

Excise Department was bound to indicate the precise
number of posts is without merit. Our attention in this
regard had been drawn to the fact that there has to be
timely rinalisation and reporting of the vacancies. aIt
extiact rrorn customs and Central Excise Administration

Bulletin appeeiring in 1969 July-September Edition was
read to us and a copy of the same was brought on record.
It pel tains to timely finalisation of Rules and reportina
of the vacancies. It refers to what the Commission has
brought to the notice of the concerned Ministries/
Oepai tinents that they did not furnish in time the
necessary i n for ma. t ion . It reads;-

o. The Cornrnissiori have also brought to the
notice of this Ministry that the
Ministries/Departments concerned do not always
furnish in time the necessary information
legarding number of vacancies, in this
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connection, attention is invited to the following
observations made by the Commission in their
sixteentl"! Report:-

The Commission consider it essential that
in the matter of all recruitments, and
particularly of those through competitive
examinations, the appointing authorities should
plan their man-power needs well in advance of
the actual requirements, with due regard to all
relevant considerations including inter alia
the period of training of the recruits before
they become available for actual posting. A
clear and well-considered policy in this regard
would go a long way in ensuring proper manning
of the Services.

_^""fhe Commission experience considerable
difficulty whenever the Ministries/Departments
concerned are not able to intimate to them in
proper time the number of vacancies required to
be filled through an examination. It is
considered necessary in the larger public
inters^st that the vacancies should be computed
as accurately as possible and intimate to the
•Commission well in time to be notified by them
in their notioe for the information
prospective candidates. The response
candidates depends in a large measure on
number of vacancies available for being filled
up. There have, however, been occasions when
the Commission, in the absence ' of any
information from the Ministries concerned,
could not indicate the number of vacancies even
approximately, and they, had to say in the
notices for the examinations that the vacancies
would be notified- later. • The Commission
corisider that this is not a satisfactory
an angeinen t. Difficulties also arise when the
actual requirements of Government turn out to
be either far in excess of those notified or
much less than those intimated to prospective
candidates."

of

of

the

Thereupon the Ministry of Home Affairs had taken a

decision that there should be timely „ information

pertaining the vacancies arisen and about to arise. The
same also reads

" (a ) The Ministries/Departments making
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recruitmerit through competitive examinations held
by tiie Lommission should asses carefully thp

Dart?-,n required to be filled during apa tioular recruitment year, with due regard to
all relevant considerations. including tie
vacancies likely to occur as a resu?t o?
to thr^^r^' etc. and to report theseo  the Commission in time for being notified hv
them in their Notice for the infwmation o^
prospective candidates, so that as f^r
possible, the necessity of taking mo?l o^ le«
candidates than originally notified does not

before' tte' relSftfre""" thereafter, but
notified forthui-^fh fv announced, should be^words, firm requirements® ^"""'"equCeS" tfT
"siltrfre'announced?'""''®®'"'" before thj

Personi eh'l d'L^noJmJiry^br" 'tf
:rc"i'^rarion' ^ -no :r eb^or'L^"L?:r^:
Withdrawn after declaratf^, i ordinarily
however. some of f e a- .
recommended/allotted for ^ candidatesspecific number ofvaSff dfffLpft
available" for °one®feff'°" - become
Commission may be annm-irh i another, the
time. wi th reLe^ ^ ^'^^sonable
if ava laMp replacement from reserves
available, the ^Should be reported to tho o remain unfilled ^
filled through the next efmfftff?"

f- These instruotions Indicate only that to avoid
inconvc-hiehce. there should be timely hotification of the
vacancies in the Commission, It does not indicate that
they would fluctuate In case the number of vacancies
indicated are less. l„ fqot, the .mnistry of Home
Affairs Office Memorandum dated . 3. 3. ,.969, copy of which

vexure A-8 indicating that there should not be
sporadic recruitment at one time.
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._21^_vacancles are-.nati£l£iLB.S R^r the,.requlrs.ment of
the'conceroed Hiolstry/Department and thereafter aotlna on
the same, Civil Services Examination held. Normally,
eald vacancies had to, be adhered to. It confers no right
on any person to Insist that more vacancies must be
notified and if not notified, the same must be given to

him inoroaslng the number of notified vaoanoies. This is
because of the well settled principle that a person only
has right of consideration rather than a right to
appointment.

23. Our attention has been invited to a decision of
the supreme Court in the case of Miss Neellma Shangla v.
State of Haryana & others, (1986) 9 SCC 268. Therein the
petitioner (Neelima Shangla) was not included in the
select list. The Supreme Court had found that she was
entitled to be appointed against the post kept vacant
pursuant to the Court's interim order. Direction had
been given to appoint her. It was further held that
since other candidates had not questioned the same, they
cannot be held entitled ta general order.

2C, It is obvious that the case of Miss Neelima

Shangla (supra) was on, a different premise and was
confined to its peculiar facts. It was not the similar
controversy before us. It is totally distinguishable.

a

25. A feeble attempt on behalf of„some.„of the

pplicants had been made that their seniority would
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'© affected. We finri

Nor does it . "Pon t.e plea.
^PP«e-C.Petalled.e«„i„,tio„. the

;::;:::::o°^ —— . perso„::
anotte:

peoor.; i: - -»-
•  P--e auch a

?6. No other argument has been advanced.

Z?. For th(IBS© f"B©SOns T T u>  dli th© Q p D 1 i t" T t
without merit must fail and ..j-are dismissed. No oosts.

ng

(s.K^wcrinrT'
Member(A) (V.S.Aggarwal)

Chairman

SNS'


