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22037^; ̂ or7?-/9f-^°-;3-3/99,
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2363/99,
2606/99,

New Delhi, this the joU, day
or October, 2003

Hon ble shri Justice v q a
Non ble Shri s. K. Nail<; i^emblruf'
^^A_.229,3_/99

birendra Sing^|
■'Appraiser (Direr-r r-,s,
Service<3 fxam r i -
ICD !992 )'  ̂^-^l^^bgarh, Haryana
SA.,.. 2 3 0.1/19 9 9
Sunil Kumar

ServTcer £ recruit CivilNew cusLm Hr""*"®"- '592)U22torn House, New Delhi
SA. A3 0,21_19.9 9

■^arrjiw Kumar Mishra
Appraiser (Dirciir-f-
Services Fv-un f ^ CivilNew CustoilH ; '992)ou.>tom House, New Delhi

Applicant

Applican t

SA 2/9 4 / 1 9 9 q Applican t

'll'rs. Smita Tripathi
Appraiser (Direcr Pr-
examination. 199^) Civil Services^CD, Tuqlakabad, Delhi

^-U.IjCZQ_03 Applicant

Pi'arnod Kumar
A ,Dpr a i se r ( m r -sr-. i- r,
Examination, 199, ) Services■^n Directorate of cw,,.. working
Management under Cer ? ^
fc ^cise A Customs mo o''"New Delhi ' '^^'"'^stry of Finance
fby Shri L . A ga r wa 1 a,

Advocate)
Applicant

NNiOh Of India, through
/ . Secretary

North'eloA'^JOPK., New Delhi

sus
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Chairman

Central Board of Excise and Customs

Ministry of Finance
North Block. New Delhi

3 . C orn m i s s i o ri e i" o f Customs

New Custom House

Ballard Estate, Bombay Respondents

OA 512/1999

Ashok Kumar Pandey
Appraiser (Direct recruit Civil
Services Examination, 1991)
Custom House. Calcutta Applicant.

vs.

Union of India, Service
through the Secretary
Ministry of Finance
North Block

New Delhi.

Central Board of Excise

and Customs, ' •
Service

Through it's Chairman
Ministry of Finance
North Block

New Delhi.

Commissioner of Customs

Custom House

15/1 , Strand Road
Calcutta.

M.R.Refiri Reddi

Indian Customs and Central Excise Service
(I. C. a C. E . S. )

Dy.Commissioner, Vijaywada Division
20A, Diva Ram Towers
Praia Shakti Nagar
Vijaywada, Andhra Pradesh

Sandeep Mohan Singh Puri
Indian Customs and

Central Excise Service -(I.C.& C.E.S.)
Under Secretary, Central Excise-7
Section, Central Board of Excise and Customs
Jeevan Deep Building
New Delhi.

San deep Raj Jain
Indian Customs and Central Excise

Service (I. C. 8. C. E . S. )

Dy . Cornrnissioner

Office of the Commissioner of Custom
(GEN) New Customs House
Near IGI Airpor t
New Delhi.



r vU
b

Subedar Rain Gaulain

Indian Customs and
Central E>;cise Service (I.C.a C.E
Assi s tan t Coinmi ss ioner
Central Excise, Kanpur-I
C/'o Office of Commissioner
M7/7, SArvodya Nagar-
Kan pur .

of Central Excise

G.Chandra Sekarai
Indian Customs and Central Excise Service
(I.C.&C.E.S.)
Dy.Commissioner

Vedodara Divisidn-lV
Central Excise and Customs Building
5th Floor, Race Curse Circle
Vadodara-7. Gujarat. ... Respondents

OA Z359/1999

Rajesh Kumar-
Appraiser (Direct recruit Civil
Services Examination, 1995)
Custom House, Calcutta

OA ? .3 6 0 / 1 9 9 q

Vinod Kumar Ahirwar
Appraiser (Direct Recruit Civil
Services Examination, 1995)
Custom House, Calcutta

OA •2361/1999

Subodh Singh
Appraiser (Direct Recruit Civil Services
Examination, 1995), Custom House
Calcutta

OA 2 3 6 ? ./1 Q Q-Q

F'-ravin Kumar Agrawal
Appraiser (Direct Recruit Civil Services
Examination, 1989), Custom House
Calcu t ta

OA 2363/1QQQ

Ms. Seema Chowdhary
Appraiser (Direct Recruit Civil Services
Examination, 1991 ), Custom House
Calcutta

OA 69/zonn

Sunil Kumar Kedia
Appraiser (Direct Recruit Civil Services
Examination, 1994), Custom House
Calcut ta

Applicant

Applicant

Applicant

Applicant

Applicant

Applicant
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.QA_.13 7/2000

Mariish Kumar
'Appraiser (Dirt^nt d,-^ ̂
Examination. 1995) Cii^r Services
Calcutta Custom House

4.

7.

8 ,

Applicant

1  .

.

versus

Secretary
Ministry of Finance
North Block, New Delhi

Clia i r' rna n
Central Board of Fyn-ic^ ^
Ministry of Finance ^^^^oms
North Block, New Delhi

Commissioner of Customs
Custofn House
IS/.l .. Strand Road, Calcutta

Amlta Dhaiya (Sinah)

c\" E-Cioo
Dy Coirimissioner, Oivision-J
Nagpur-K"''^

Upender Singh Rawat
Indian Customs and
Central Excise Service (I C a c F c; i
Dy. Commissioner c.E.s.)
S a t a f a Division
Plot No.p/i i s, p/, ̂
Old Mioc, Satara'
Maharashtra-^f.

P-Vittal Vivekanandan
Indian Customs and
Central Excise Service (I c a r r c i
Assistant Commissioner )
011 ice at Commissioner nf r,,-+.
(Alroort) Custom HoulL.?3

Salai, Chennai-].

R- Karunakaran
Indian Custom
( tral EI. C. & C, E . S )
Assistant Commissioner
O f I ice of Commissioner
No. I , Williams Road
Tamil Nadu (IN)
Pin 620001.

s and Cen

T

xcise Service

r

(An ti Evasion )
of Central
ichy

Excise

N.Shas'ni Dharan

Assistant Commissioner

m



if

w

G

'^""-ioner

Hyderabad-x Division
Posnett Bhawan
Tilak Road. ABIDS.
Hyderabad.

OA 99/?nnn■
Respondents

Panka i Ja i n
Appraiser (Direct Recruit- f-
Examination, 1991 ) ServicesHew Custom House, New Delhi
OA... 200/?nnn

Nalin Kurnar
Appraiser (Direct Recruit nw- i
Examination, 1990) Oivil ServicesICO, Ba,Habaarh, - Haryana

OA..2303/1 QQQ

Bhushan Lai Garg
Services

Custom House, Chennai

Applicant

Applicant

Applicant

Applican t

Applican t

S.A_... 2.6...Q..6/_! 999

Kurrisambi Reddi
Appraiser (Direct Recruit Civil Qor- •
txanunation, 1992) civil Services
Custom House, Chennai

.O A 3 6 0 .S / J 9 9 9

Polamraju V.K.Raja Sekhar
Appraiser (Direct Recruit Civil c- -
Examination, 1993) Civil Services
Custom House, Chennai

sAounsei with'Clh;'AKr«isend S-S-Khurana,
A.Saran, D. p. Mann d ir c-srivastava and Seima ' Pa,, A", ' ASvocJfef fo"aDdr'

ai-cii roi applicants)

versus

1  • Secretary
Ministry or Finance
Worth Block, New Delhi
Chairman

North Block, New Delhi
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Salai, Madras-600 00)

S'

Respondents
(Shri Madhav Panicker ah "in all OAS) Advocate for all respondents

Justice v.s. Aggarwal ORDER

Ki^hon Lai Bablani (for sliort.. "Shri p,-m
appeared in t[-ie Tr r ' '«bldru )uric Indian Admini strati c

Servires p. • ^rative Service and Allieder vices Examination 197a
■  " SI. No. 22, i„--teiiory i„. candidates opto S.No ,,swere

in rias- T accommodated

snri ; — -^ncies.bicini was accommodated in cias<- tt •
OeP-tment. ,ie pined ■joined in ,97s

'JPPnaiser (class 11,, i„ ,5^3

to tne effect mat i„ ,97, , ' " ^ "tation
and E.-i , "'^f'artment Of customs

d  t ; ----- - - --d

me a ^ ""pa Services Examination,
;i . -ea potified and
p. Department had intimated 3s

■ Vacancies for tClass I posts. Thisfig^ee was finally
-vised to 90 vacancies. Acoordinp to him ,7v
saoold have deen notified „ad it d
,  ,e 0° • Had it been so donei hehave been appointed to Class I

I  post in' tlie

a writ petition i„ " tpe

eentr or"- --ay
°  ""onal. The petition was allowed by' theuy Benoli. The Supreme Court while deciding the Civil

Appeal No, I A70/, 00c
- t 0 7 I 9 9 C n 3 . 1 2 I 9 Q S -n ci j. 'i^8 against the decision
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or this Tribunal held:

Vt

some iustrficatiob^'J^at^ir'"a^'^®^ before us with
filed in thrvear ^85

were made as far back as'in'
not to have been distu?Ld f? °ught
is- to be granted to all thrx^f:. a similar relief
'Tierit list of 197^, of I A the
examination and who were nlacpH ? Services
because of wrong notificatior ^ Class II posts
year 197-:., there would bl I . vacancies in the
the postings and positions disruption in
^ar back as in the year 1974 appointed as
various posts not merely in jre now occupying
otnei various Allied Servir department but in

te the posuion -r?n! ^he same
subsequent years from Uts for any
recalculated and thTInitial n""
large number of candidi^l; w Posting given to a
now disturbed. They ai-f^ , these years are
pis-_a p^r e h e n s i o n 7" oITiJ"" dif ^ tiCDown orinciple"~~oT'Tnffc s a weTl
^-D-d ^ Z0.Z7iirf
•!a.-PP-I.i 0 a. rLt.___." b e f o r 7'''""Th ® a a n"

olearJTRIt
had_. no 'leZiT'Trahf f^ the"7iArter more than "| 0~'yZafl— pos't"

™tificatio7or;«; °f seTeotToS"°t to bo reobened ir, ?hrinL, °"9ht
unctioning and morale of thp r- ProperIt would also ieopardiJe tbe lxis??f"®' services,

vet y large number of mr:. u Tsbing Positions of
"-respondent, Z^ever subtfttef rr''"
^uct, been given the relief hi in
Z^uit, various orders h '^®Z^ibunal. As a
hi'-rt Group A appointment and suh' granting
hough these are made subiect to^t?"'^ Promotions

this appeal. The only nn^.rf outcome of
^.5.bel.d...Lhe_.fr^^ of hift.ke away the'benfmVhfcf^f^^^ nSS
actually obtained under rh respondent has
tribunal. tbe orders of the

"'resp^^dent"?: "e fair to"as secured on the 6351^0^ r^® benefit which he
ere accepted as nustifica sonteritions which
Millt4Ua_th_e_relief whL77a7b» Ste^orJi



8, One intervention application i_s before' us
in the 19.9 6 by a person

u_i t e.d—iJl--. tjie.J;;_e _t h.e_ a p p_e 11 a n t s ■: ii a v~e
GO in ted „o u .L_th a t a f t^_t he d e c i s i o n"" o i"~" t Kp

l£ifeunal., 1 n._,,th.e.._present...c^ . thev have r hlLUil!..ber—ojL.X-g£Jlgs.e.nt,atipns from other persons w"ho
-.a.PJiain.t.ed__.d_urinq the period 19 7 4 nptn "~i 990.

Such be_l.ated .ap.Pl.LQations c.annot " now he
£Q,nsidejieii^ therefore. disi^ss t"h^
i.n...t_erj£e.DJtign—agglj,cation. We make it clear that
the present order will operate only in respect of
the respondent for reasons which we have set out
earlier. We also make it clear that in noti;fying
vacancies available to direct recruits ■ the
appellants , are bound to take into ac,count
■permanent as well as temoorarv vacancies of ' Iprua
bujjatioji ss per the office memorandum of 20.4^1953
and 8. 6. 196 7 (tmphasis added,).

In this process,, the Supreme Court had not approved the

findings of this Tribunal. It was also held that delay
would defeat equity. But keeping in view that Shri

Bablani had been granted the benefit, the Supreme Court
did not take away the said benefit after lapse of time.'

However, the said benefit was declined to the other

persons who had been recruited in the year 1975.

Z. It is this decision in the case of Shri Bablani

which has prompted the present applicants to file OA

Nos. 51 2/1 9.99, 2293/1999, 2294/1999 2301/1999,

2302/1999,2303/1999 2359/1999, 2360/1999, 2361/1999,

2362/1999, 2363/1999, 69/2000, 137/2000, 199/2000,

200/2000, 2606/1999 and 2605/1999 and OA 2173/2003 ■ which
!l

we propose to dispose of by this common order. Rior the

sake of facility, we sfiall be taking the facts fflom the

case of Ashok Kumar Pandey v. Union of India and others

in OA No. 5 1 2 / 1 999 . !!



IV .1

■5 . The Union Public ServicA rservice Commission had
advertised the rivii •Civij Services Examination. 1992. The
number of vacancies to he t-m ^

°  T)n the results of theexamination was expected to be approximately 950. So far
- the appiieant is ooncernep. he .as said to have Peep

at Sl.No.533. dorin, the spbmissions.

c;

1/

the Indian cpstoms and central Excise Service
noup A Service Rules had been framed in the

Tn the year 198?Short. ,he Rules.. ). Thevclearlv mention that
examination" under Rule z (d)(cl ) means a combined

competitive examin-f-examination consisting of mt- t - •
e:;^.--.rrn r c h ■ PreliminaryJ«n"ion conducted bv the Commission for recruitment
cn r'"" " be specified Pv

--ained under Rule

;  if d - temporarv
3  explains about the

constitution of the service and reads.-
t 1
M

service sten''"on\'L\ S? thj fo[r°® "> thenamely;.- the following persons,
(a) members of i-ha t ..i -appointed to that serv^^^LfSr"!'?;!: , 5?^;^

appointed^ ■to''tK"5eriicrb^f Class I1959; service before the i sth Aug.
(c) Persons who were

arter the isth Aug service
oonimencement of these rules and ^he

(b) persons recruited to tho c
^'^th the provisions of thele^'ules^'
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K
(Z). The cadre of the Service, shal 1 be,., con tr dl led

by the oontroling authority."

Rule 5-further tells us about the methods of recruitment

to the Service. The, vacancies in Grade VI i; of the

Service have to be filled up 50% in accordance with the

provisions, in Part III of these Rules and 50% in

accordarice with the provisions in Part IV oT these Rules.

The said rule reads;- i'

5. Methods of recruitment to the Service
and percentage of vacancies to be filled in
certain grades of the service. jj

( 1 ) Recruitment to the Service shall be made by
the following methods., namely;- ■

.(a) by examination, in accordance with:' the
provisions in Part III of these rules; i)

(b) by promotion in accordance with the provisions
of Part IV of these rules

(2) Vacancies in Grade VI of the Service shall be
filled in the following manner

(1 ) 50% of the vacancies shall be filled in
accordance with the provisions in Part III of
these rules; and

(ii).50% of the vacancies shall be filled in
accordance with the provisions in Part p of
tliese rules

(3) Notwithstanding the provisions contained in
sub—rules( 1 ) and (2) above, Governrnenjt may
recruit to any of the grades when so relquired
from other sources, for good and suffjicient
reaso'ns to be determined in consultatic{:n with
the Commission, of persons fiaving
qualifications or experience in; any
speciality; ji

!i

Provided that when such recruitment is made to
Grade VI of the Service, the number of persons so
recruited shall count against the percentage of
vacancies to be filled by direct recruitment.

--VI" -
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At this stage, therefore, it becomes necessary to refer

to the rule pertaining to appointment by promotion Part

VI of the Service , The same is incorporated in Rule 18

of the Rules in the following words:-

IS. Appointed by promotion to Grade VI of
Service: ( i ) Appointment to the vacancies in
Grade VI of the Service required to be filled by
proifiotion under sub-rule 2(ii) of rule 5 shall be
y  pr^omot.ion of the following categories of Group

L.*? Central Excise, Customs andrcotics Departments who have completed three
years regular service in the Group B posts of -

(a )

Cen tral

Officer

Superintendents of Central Excise in the
Excise Department and District Opium

or Intelligence Officers
Superintendents (Executive) in the
Department.

or

Narcotics

(b ) A p p r a i s e r s
Department

(c )

of Customs in the customs

■>uper intendents of Customs
the Customs Department (Preventive) 1 n

( 2 ) (a )
shall be
seniority

The-• T 1 filled by promotionriiied in accordance with
iist of the three Group B

the orricers mentioned in sub-
■rule

the common
categories of

( 1 ) above.

( b)
feeder
promotion

The seniority of the Officers in Group 8
categories of service for.eligibility
e  shall be determinedoa.i., or their regular length of service

(espective Group 8 categories, subiect to the
condition that the inter-se seniority in

Category of service shall befeeder

for
on the

in their

each
maintai ned.

nrinrfnif P'*®"^°tions shall be madePI inciple o7 selection on merit basis. on the

(b.) The Commission shall be
making promotion to Grade VI. " consulted for

^ applicant had taken the Civil Services
Examination pursuant tn is
/n, the advertisement referred to
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above. The results of the examination had beenll declared

on. 13.9. 1992. As referred to above, the rank!: of the

applicant was 538. He was selected and recrtuited in

Civil Services Group 'A' and B 'in pursuance of the

instructions of ttie Department of Personnel and Training
I'

dated 26.9.1992. He joined the foundational course at

S.V.P. National Police Academy, Hyderabad. On
!  '

conclusion of the said course, he was allocated, the

Customs Appraisers Service Group B'. A formal letter of

appointiTient was issued on 8.2.1993 wherein his date of

joining was .. given with retrospective effect i.e.

12. 10. 1992 when he joined the foundational course.

6. An affidavit was filed by the Central Board of

Excise and Customs before the Supreme Court. The

relevant portion of the same reads;- i;

J

Am

"It is further submitted that:

Promotion quota vacancies in IC&CES are
required to be determined for each year right from
1980 onwards and apportioned in the ratio of 6: 1 :2
amongst Supdt. of Central Excise. Supdts. of,
Customs (P) & Customs Appraiser respectively.
This has also been done.

F r om to 1996, there have been 2':f7 6
appointments to IC8.CES by' promotion aftd 873
appointments to the Service by Direct recru'itment.
The total appointments to IC&CES from 1980 to 1996
have tlius been to the tune of 3349 andi' these
figures have to be taken as the total vacanicies in
IC&CES during the period from 1980 to 1996. , Going
by the formula of 50:50 the share of promot;,ees and
DRs comes to 1679 for each. As against 1675
vacancies for prornotees, the actual , appoiintments,
of this category to the service from 1980 'to 1996
has been to the extent of 24?-6. Th,us 801
vacancies of DRs were diverted for appointment of



f. -

i i

-14-

not reieasinq artiisT
-  '''.tual vacancies^ Which were me-„,

direct recruits,

/ . the,se applicants had filed n ■ ■
Applications before this r - r 0"«inal- Tribunal s.ince the actir
'-espondents wa^p cnrft-  contrary to the Rules. the - t
c-on tended that '^PPlicantsBablani had filed a„ aoplic-ti
appropriate relipf • P^^Cc-dtior, wherePad been granted and in facr , ■
"as on a weaker footinn thooting than the applicants.

B* Applications were heir.
^  ̂ t e s t e d, T h j t . ,i i'3d on earlier orr--<t ■ Triounal

'  ̂ ^''Casion dismissed the --
that the ^ on 28.2.^00,Tne ications r

tnat persons Wh- ti™e and

:rV"""" -
— ■ -0-.ved bVle 1"^ — -

=  Which'w-''"!-
"^'^^' Court oh -"^--osedofPt the

«ide the findings of this r b ^
thereupon the ,„att

'■".donal for. frerf, tted to this
™--ions Which have'tjve already h,=>fpr

-bovesaid controver sy c" ' the-"not be re-agitated afresh.

9. On beh,3if of the applicants, a.^ i-
'-be resume of the f-r , ' " ^PParent fromtbe facts given above th

"-"-'-^Cdite toknowfroC'th r""""""""
Pdove about the ^

yt^L^ ^ number of

•f



i

V,

/' rf' ' ̂

- 1 3 - l!
Il

PC o/notee off ir-or c- i ■,996. ■■ ^^'-^ng the period from 19J0 to

Applicant contended .that he r- ''
ne came to imz-M, .<: ■

affidavit that an, "'®^nat ao] posts of As<:i<^t^r^ . ■!
Promotee quota hod ^ ^^loner of

'  ''--'■■ed fro,,, ,.ao to ,9^6 Hoaoe to hnoo that 92 offioerv '
post. Of .... «« - <•<»• Pro«oted ^0 the■ioJStant Commissioner from w-,.-.
cadres iusr ,0 f ca, sous feeder°  'r° ffa declaration of the fc e s u 11 s h V ' 1 1 ■ ^ ® f 1 n a 1 i ■-  f td« union Public service Com,„issioh apv ■
l«5 ,-id hr,r- -^J-on-anu even
r  , made from sulv , Jh, f■  '-September 1997 rh h

un- applicants is th-irwdateas number of direct recruits - "
was only 60 , .. .as per allocation list rfiaint ■
basis of Civil c . l-t maintained on
upto rant only

-be colt — : -
'  Rules. acc- - intimated asi; per

fact that'scn "' having regard tol^ the 'sc, vices had not been allotted at the timl of
— n:their oeing allotted the Central Civil S.rJioe^- '

GrOlJO 'A Thr- i ';:l-Ceo
applicant was not -

eyi t-.r- ^ about ^ thee.«.isterice of cni i t-rPlit. -/acancies in o m- . • •
particular year u--, tithe result th-t year with

,ns". --bted aliocation
been fair oithbthe

sys terii nf ••. i i —-r Lrie■  allocation o-t- .. . "on of services in the
4.. t./ (e 3C)Sf-)nCf^ ^ ri-FPansparency. Having regard to the lack of tr- '
tbe actual number of v-oa, .= . . Oafisparency,

Vacancies existinn ir,cert,.,..- i^ting m particular-ci fice were riot l- ii
^ not. known. it i< • ''is claimed that

res p
c.,i.aiiiie(j that the

en den t; b-e been protecting the vested interests Ly
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vacancies being informed/notified. The information had

not been given in accordance with the instructions. The

Ministry had not carefully calculated the same. If that

had been so done, the applicants . would have been

allocated to Central Civil Service Group 'A' and that it
was only a modus operand! available to prornotees. it was

also pointed that in OA No. 2302/1999 certain notices had

been given to certain affected parties but they have not
cared to contest. m this view of the matter, the

contention further proceeded by the learned counsel ■ was
that it would amount to fresh selection.

Vx

10, On the contrary, on behalf of the. respondents,
It hcs been urged that the applicants had accepted the
Group B- posts of Appraiser and they should, therefore,
be estopped from claiming Group A' posts. Applicants
i idve no legal right to be appointed to Group A'service.

It the claim is accepted, it would tantamount to fresh
selection in 1999 instead of 199).

We have carefully considered the said
submissions. m the first instance, we refer with
advantage to a fact that the Delhi High Court had at two
Places mentioned that it is not disputed that before the
Tribunal, the respondents had not raised any contention
on merits. it appears that these particular important
observations occurring in the judgement of the Delhi High
court were basically confined to the number' of vacancies
and the factual position thereto. it is obvious from the
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nature ''of events already stated on merits of tiie matter^
that the same had been contested tooth and nail? This is'
for the added reason that the Delhi High itself had'
deemed it appropriate to remit the case for conlideratior, '
of this . Tribunal after setting aside the j; findings '
pertaining to the facts which we have already referred to '
above in the preceding paragraphs. it is this ,fact that-
prompted us to re-consider the matter on merits.

opening paragraph, we have^ already i
referred to the decision rendered by the Supreme'Court in' r
the case of Bablani. The facts in the case of- Bablani
were almost identical. Therein also before thei^ Supreme !
Court, it had been conceded that as per the recruitment
rules (already reproduced above), there is quotcji of 50%
for direct recruitment and 50% for promotees. The '
Vacancies which have to be considered for applylTng the'-^
quota of 50% for direct recruits are not just permanent
vacancies but are temporary vacancies of l0|ng term
duration. However, by mistake upto the year 1990, only
permanent vacancies which were available to!' direct ^
recruits were notified. ' That position is statedji to have i
been r®ctified in the year 1990. Keeping in view these
facts, this controversy (Bombay Bench) had alloj^ed the
application of Bablani. We have reproduced above the
relevant portion which clearly shows that the Supreme • '
Court had not approved the findings of the Tribunal for

ti ;

various reasons, including that the appointments which i
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were made way back in 197^+ ought not to have been

disturbed. If similar relief was directed to be gianted

to all those who were in the merit list, of 197'! of Indian

Administi'ative Service and Allied Services Examination

and who were plciced in Class II posts because of wf ong

notification of vacancies, there would be a complete

disruption in the postings and positions of the persons

appointed. Therefore, it is obvious that the Apex Court

had already disapproved the type of relief claimed by the

applicants.

13. Learned counsel for the applicants in that event

had urged that the applicants are only a few in numbers

and and can be accommodated. However, others who have

not cared to come to the Court, necessarily would not be

entitled to the benefit thereto. He has specifically

drawn our attention towards a decision of the Supreme

Court in the case Ashok Alias Somanna Gowda & another v.

State of Karnataka by its Chief Secretary & others,

( 1992) 1 SCO 28. In the said case, the Govt. of

Karnataka had invited applications for recruitment of

Assistant Engineers for Public Works Depar tinen t.

Selections were to be made on basis of marks obtained in

the qualifying examination and the marks secured in the

interview in accordance with the' Karriataka State Civil

Services (Direct Recruitment by Selection) Rules 1973.

There was some controversy pertaining, to the marks to

which we need not pay any attention, but those private

individuals had filed an application before the
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Adini n i s t r a t i ve Tribunal on the assertion that the

percentage of marks for viva vooe as 33.3% was excessive.

While discussing the said matter, the Supreme Court held

that selection Drocess was unconstitutional, but the
not

other candidates who had/approached the Supreme Court
/

were not entitled to their relief. Identical was the

view expressed by the Supreme Court- in the case of State

of Orissa & others v. Prajnaparamita Samanta & others,

(1996) 7 see 106. Therein, the Supreme Court held that

the results cannot be kept in limbo and almost in similar

t e r m s c o r i c 1 u d e d r --

8. Admittedly, the petitioners and tfie
appellants in question had approached either the
High Court or this Court after tiie decision of the
High Court on 2 7.3. 1992. The High, Court. has
rightly set down the said date as a cut-off limit
and directed consideration of ttie ariswer books
orily of those examinees who had approached ttie

Court till that date. It is only those who

diligent and approach the court in time who
be given such relief. The academic year-

be extended for any length of time for the
of those who choose to approach the court

H i g |-i
a r e

can

Cci n n o t

benefi t

at their sweet will. The consideration on the

basis of which relief is granted in such cases is
always circuinscr ibed by the tenure of the academic
year(s) concerned. We, therefore, do not see
anything wrong if the High Court has laid down the
said date as the cut-off date for the purpose. In
the circumstances, there is no merit in these writ

petitioris and the civil appeals, and they are
dismissed with no order as to costs."

14. In the present case, there were 18 such

applications, but during the pendency of the same 2 more

applications were filed. They also pray that they be



given the same relief as the other applicants. since

tnis IS the dicta of the Supreme Court, we hold that in

case there was any relief that was to be granted,

necessarily.it can only be confined to the applicants.

15. We have already referred to the basic argument
acooi ding to the applicants, the number of direct

recruits as per 1991 Examination was only 60 and as per
the tne allocation list maintained, specific number of
persons has been absorbed in Group A' Service.
c-urding to the applicants, had the correct number of

vacancies been intimated, they would have been allotted
to the Central Civil Services Group a'.

16. We have already reproduced above the affidavit
that: wa. fUed before tbe Apex Court by the Chairman,
central Board of Excite and Cuatoms. It Indicates that
C-tom ,980 to , 996, there had been 2976 appointments by
Pi-omotion and 87.3 appointments by direct recruitment.
Actlno upon the formula of 50:50, the share of the
prorrotees had far exceeded the nu,„ber of direct recruits
that had been appointed.

Since thio fdct is being relied upon by the
aPPUcants, we do not dispute the same. m face of' Uie
-oresaid. it would be patent that this Tribunal will not

aware as an when and in which, year the vacancies

-as a Shortfall in the
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vacancies indicated in the year 1991 then ail the

vacancies should be placed in one basket for the benefit

of persons who took the,test for that year. It had been
a  continuous affair in this regard. m this process,
therefore, further Drobihg will not be material not only
for the reaeone to be recorded herein but also that
specific and precise figures are not being calculated are
not brought to our notice.

submissions, the method of
eelection in service had been explained. Options are
given to the candidates and they have to exercise the
eeme giving their preferences for a particular service in
tbe year i„ which they lite. when the results are
declared and merit list Is drawn, the names 'of the
candidates are despatched as per their options and the
merit list. NO person in this process has a right to a
best. Applicants also cannot insist that they have a
-gbt to a particular post. it is only hypothetical
manner that they apprehend that they may get class A'
best in the same service. There is nomala fide Imputed
ner any allegations. A specific number of vacancies had
beer, advertised and this was so on basis of requisition
for the number of posts in the Customs a Excise
Department. I here i <= nr-. xs ^-  IS no order verifying the number of

-"b-b. consequently the posts have to remain
the basis and in accordahce with the posts that were
advertised and requisitioned by different Departments,
aliccations have been made. There is thus little scope
for interference.
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19. In Ashok Kumar Pandey's case which we are taking

as a test case, we are informed by the respondents'

counsel that last cut-off'candidate was at SI.No.225 in

Class ~A' post and the said applicant was at 81.No.538.

With so much of'difference that existed, the settled

things need not be unsettled after so many years because

if the exercise which the applicant seeks us to undertake

is done, it would mean total re-allocation of posts even,

for others. We find no just reason, keeping in view the

observations made in in the preceding paragraphs, to do

so.

20. . Otherwise also, the plea that the Custsoms &

Excise Department was bound to indicate. . the precise

number of posts is without merit. Our attention in this

regard had been drawn to the fact that there has to be

timely ..finalisation and reporting of the vacancies. An

extract from Customs and Central Excise..,.,Administration

Bulletin appearing in 1969 July-September Edition was

read to us and a copy of the same was brought on record.

It pertains to timely finalisation of Rules and reporting

of the vacancies. It refers to what the Commission has

brought to the notice of the concerned Ministries/

Departments that they did not furnish in time \he

necessary information. It reads:-

3, The Commission have also, brought to the
notice of this Ministry that the
Ministries/Departments . concerned ,, do not.... always
furnish in time' the necessary information
regarding number of vacancies. In this
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connection, attention is invited to the following
observations made by the Commission in their
sixteenth Report:-

The Commission consider it essential that
in the matter of all recruitments, and
particularly of those through competitive
examinations, the appointing authorities should
plan their man-power needs well in advance of
the actual requirements, with due regard to all
relevant considerations including inter alia
the period of training of the recruits before
they become available for actual posting. A
clear and well-considered policy in this regard
would go a long way in ensuring proper manning
of the Services.

The Commission experience considerable
difficulty whenever the Ministries/Departments
concerned are not able to intimate to them in
.proper time the number of vacancies required to
be filled through an examination. It is
considered necessary in the larger public
intere^st that the vacancies should be coniputed
as accurately as possible and intimate to the
Commission well in time to be notified by thern
in their notice for the information of
prospective candidates. The response of
candidates depends in a large measure on the
number of vacancies available for being filled
up. There have, however, been occasions when
the Commission, in the absence ' of any
information from the Ministries concerned,
could not indicate the number of vacancies even
approximately, and they, had to say in the
notices for the examinations that the vacancies
would be notified later. • The Commission
consider that this is not a satisfactory
arrangement. Difficulties also arise when the
actual requirements of Government turn out to
be either far in excess of those notified or
niuch less than those intimated to prospective
candidates."

Thereupon the Ministry of Home Affairs had taken' a

decision that there should..,., be timely., information

pertaining the vacancies arisen and about to arise. The

same also reads:-

" (a) The Ministries/Departments making
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retirements, promotions etr ^ ?' ofto the commission in Ume for bei,'a no??fLd''T
them in their Notice fnr °^^'?9/"^ti i led by
prospective candidates, so thtt
possible, the neoessitv o? f-.Cu
candidates than orioinallv or less
arise. originally notified does not

before the^ resul ts^^Jre^''^er thereafter, but
notified forthwith to the should bewords, firm rei^Jrelents I" dther v
intimated to the Pomrrh • required to be "
results are announced. well before the

d::?ar:?ron-
withdrawn after deelaratfl i ordinarily
•however, s«e °L "•
recommended/allotted Po,- • candidatesspecific nimberirvaS C r?: :rted'?r"^'
Comi„ission may be approached Ci t hi f
time, with request for rcni^'' ® reasonable
if available. When renlnfr^^ reserves,
available, the vacancies th^r b®
should be reported to the remain unfilled
filled through the next exLC^uC"-"

: i . These instructions indicate only that to avoid
a vu j. a

tnoonvenienoe, there should be timely notification of the
vacancies in the Comm,isslon. It does not indicate that
-.Of would fluctuate in case the number of vacancies

«-«'y Of Home
s  Off roe Memorandum dated. ,s, 3. 1969,. copy of which

IS at Annexure A-8 indicating that there should not be
sporadic recruitment at one time. /\



ft

^■MW-

V/

-24r

j2,___vacancies .are..noJ.i£Md.-M-..Pe^
the concerned Ministry/Department and thereafter acting on
the same, Civil Services Examination held. Normally,
said vacancies had to_be adhered to. It confers no right
on any person to insist that more vacancies must be
notified and if not notified, the same must be given to
him increasing the number of notified vacancies. This is
because of the well settled principle that a person only
has right of consideration rather than a right to
appointment.

L

23. Our attention has been invited to a decision of
the supreme Court in the case of Miss Neelima Shangla v.
State of Haryana & others, (1986) s SCC 268. Therein the
petitioner (Neelima Shangla) was not Included in the
select list. The Supreme Court had found that she was
entitled to be appointed against the post kept vacant
pursuant to the Court's interim order. Direction had
been given to appoint her. It was further held that
since other candidates had not Questioned the same, they
cannot be held entitled, to, general, order.

2A-. It is obvious that the case of Miss Neelima
Shangla (supra) was on a different premise and was

to its peculiar facts. It was not the similarconfi ned

controversy before us. It is totally distinguishable.

25. A feeble, attempt on behalf of ._.some „of.„ the
applicants had been made that their seniority would
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be affected. we finH
Nor does It "
toststeinsistence of - a.^' ^enioritv Lj-i ii ^,1y »^ili only arise if -»
allotted f.. - person is-L-Luutea to d partiriii»K- ^

- anouedto JX r- —tsese
——ed aL
Plea. ' ^"Oh a

'V
'V _

''oi' these27. reasons
without merit

, all the appUcatl
™ust fail and are dismi ons being

ssed. No costs.

K^_itenrr'
Member(A) (V.S.Agga7wal)

Chai rman

'SNS'
. //if
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