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Z302/99,^'^2359/99^^^^ No. Z293/99, 2301/99 -■ •69/2000, 137/200/ 1 99/20M."oJ/2o;)o «« '
''9^ and 2294/99 and

Naw Delhi, this the Mfy s
u  -U October zon--'Hon ble Shri Justice V a ' '
Hon ble Shri s.K.

PA:,Z29i/99

birendra Singh
Appraiser (Dir&r. ■(■■
Services fxami na f i ^ Civil
ICD R;t,n-u 1992 )^CD, Ballabgarh, Haryana
fi-^.-2J.0j_/_L9 99 Applicant

•5unil K'u/Tiar

ServicirEyaminatl' '^ivil«ew custoVHois::^^:;^
S-'^....-2..3J2_/_L_9 9_9 Applicant

Scyp-jiw Kumar Mishra
Appraiser (Oj rert t-
Services r ^ ^c;rui t Civil
Wpu; r- e "a. t ion . 199?)House. New ielhi
02\ L2 9 9/19 9 cj Applican t

Ann,' ■'"ripathiApp/aiser (Direct
Examination, "992) "" "=1^" Services^00, TuQlskabad. Delhi

■2-1.Z3v12003 Applicant

^I'arnod Kumar

ExS^nariorc",!^//:/"" Servicesxn Directorate Of svij'"'"®" irking
Management under Centi^ T'o

Shri R.L.Agarwala, Advocate)

ver susD"ic.n Of India, through
'  • Secretary

Ministry or r-;
Worth Blockcj-ocK, New Delhi

Applleant



TTW'

;5.

Chairman

Central Board of Excise and Customs
Ministry of Finance

North Block, New Delhi

Commissioner of Customs

New Custoiri House

Ballard Estate, Bombay Respondents

OA 512/1999

Ashok Kumar Pandey
Appraiser (Direct recruit Civil

Services Examination, 1991)
Custom House. Calcutta Applican t

vs.

Union of India, Service
through the Secretary
Ministry of Finance

North Block

New Delhi.

Central Board of Excise

and Customs,
Service

Through it's Chairman
Ministry of Finance
Nor til Block

New Delhi.

Commissioner of Customs

Custom House

15/1 , Strand Road
Calcutta.

M.R.Remi Reddi

Indian Customs and Central Excise Service
(I. C. a C. E . S. )

Dy.Commissioner, Vijaywada Division
2OA, Diva Ram Towers

Praia Shakti Nagar
Vijaywada, Andhra Pradesh

Sandeep Mohan Singh Puri
Indian Customs and

Central Excise Service (I.C.& C.E.S.)
Under Secretary, Central Excise--'/
Section, Central Board of Excise and Customs
Jeevan Deep Building
New Delhi.

Sandeep Rai Jain
Indian Customs and Central Excise
Service (I.C.& C.E.S.)

Dy. Cornrnissioner
Office of the Commissioner
(GEN) New Customs House
Near IGI Airport
New Delhi.

of Custom
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Subedar Ram Gaulam

Indian Customs and
Central Excise Service (I.e. 3. C.E.
Assistant Commissioner
Central Excise, Kanpur-I
C/o Office of Commissioner of Central Excise
1 17/7, SAryodya Nagar-
Kan pur .

G.Chandra Sekarai
Indiari customs and Central Excise Service
(I. C. 3, C. E . S . )

Dy.Commissioner
Vedodara Division-IV
Central Excise and Customs Building
5th Floor, Race Curse Circle
Vadodara-7, Gujarat. .. . Respondents

OA 2 3 59/1999

Rajesh Kumar-

Appraiser (Direct recruit Civil
Services Examination, 1995)
Custom House, Calcutta

OA 2360/1999

Vinod Kumar Ahirwar
Appraiser (Direct Recruit Civil
Services Examination, 1995)
Custom House, Calcutta

OA 2361/1999

Subodh Singh
Appraiser ('Direct Recruit Civil Services
Examination, 1995), Custom House
Calcutta

OA 2362/1999

Pravin Kumar Agrawal
Appraiser (Direct Recruit Civil Services
Examination, 1989), Custom House
Calcutta

OA 2363/1999

Ms. Seerna Chowdhary
Appraiser (Direct Recruit Civil Services
Examination, 1991 ), Custom House
Calcutta

OA 69/7nnn

Sunil Kumar Kedia
Appraiser (Direct Recruit Civil Services
Examination, 199A), Custom House
Calcutta

Appllean t

Applicant

Applleant

Applicant

Applicant

Applicant
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Manish Kurnar
P P ? 3 i 3 0 r ( D i T" 1" P ■ j-

Exan-iination. 1995)' pn-f Services
Calcutta ' House j

• • Applicant

versus

'  • Secretary
Ministry of Finance
North Block, New Delhi

^' Cl"iai r rnan

North Block, New Delhi

CustomsCustom House
Strand Road, Calcutta

Amita Dhaiya (Sinah)

■  ?? c's" cTtl
Oy Commissioner, Dlvisioh-I
NaQDuiSl""® Road
Upender Singh Rawat
Indian Customs and
Central Excise Service rt r « o
Dy . Cornrni ssioner P.C.a C.E.S. )
Satara Division
Plot No. P./ M & p/i 4

MIDC. satara^ V
Maharashtra-4,

^'IvekanandanIndicin customs and
Central Excise Service rr r 9 ••
Off-"""} Commissioner ^ '-■E.S. )ice 0/ Commissioner of Pn-+•
'Airport) Custom House-M "^"AtomsRolaji salai, Chennai®i:
P.Karunakaran
(I.C.& c^'e^sT Central Excise Service
Of?loe''of SSssione? o^'ce
r»li -Oise
Pin 620001..

N.Shashi Dharan
ndian Customs and Central c ■

(I.e. 8, C.E.S. ) central Excise
Aa^-istant Commissioner
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Co„,„a3sio„er

Hyderabad-X Divi<^,ion
Posnett Bhawan
Tilak Road. ABIDS.
Hyderabad.

OA I 9 9/7 n n n

Pankaj Jain
Appraiser (Direct Recruit
examination, 1991 )
Hew Custom House, New Delhi

QAJjO 0 / 2 0 0 n

C

Respondents

ivil Services

Applican t

Nalin Kumar

ICD, Ballabgarh, Haryana

OA 23£3/i999,

Bhushan Lai Garg

Services
Custom House, Chennai

Applleant

Applicant

Applicant

Applicant

0A_. 2 6 0 6/1 999

Kurrisambi Reddi

Custom House, Chennai

OA .2_.6.0_5 / 19 9 9

Polamraju V.K.Raia Sekhar
Civil services

Custom House, Chennai

Sr.vastava and See« Panie"?, '

versus

1  • Secretary

BinanceHorth Block, New Delhi

3. Chairman

MinistJy^c^'^inlncr^"® CustomsNorth Block, New Delhi
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3. Commissioner of Customs
-UStorn House
33, Rajaii Salai. Madras-600 001

'Shri Madhav PanlrRerin an OAs) ■' ' for an resDondents
Respbnden ts

-e V.s. Agga, rwal
ORDER

o

Shri Kishori Lai Bablani (for short n) - » .
aoDen^rori • ' Shri Bablani")in the Indian Administrative Service a
Services Pv • Service an,d Alliedservices E>;arnination 1974 ■ ,

•  HS WQS PIOC0H c 1 ki"Mxaoea at SI. No. 221 in
Category . in rssnwin indates upto S, No. 1 98 ^©-Ce-s
in rise,.- T ' accommodated-IrjSo I service on basis of t-iar
Shri bmv, ■ available vaoanoies.

■  oeoartit^"
■  --iser (Class ;r « :-sto„s

to the off ® "®P''®sentatlor,
Ohd i "-A®--„,eht Of Costo.s
:  b T —--~s to be: fined.  ® candidates who qualified in the nrA«histrative service and Allied services s. '
the r , k ^^srnination,

.  wnonon beer uotifidd aod
.  «-®3t™eht had Ihtnated ss '

vacancies f or r i c-c- t ■Class I posts. This figure was finally
nevissd to AO vacanoies Accord! .
•hould 1- seconding to him, 97 vacancies- n o u 1 d have been n r i +• n r • nnotified . Had it been so donb, he ■
would , have been appointed to class I r '

I  post in the

a writ petition n the

::: - the Bombay
e  -a allowed by theBombay Bench. The ci, ,nr..rv.

■  , " While deciding the civilAppeal No. 1328/1995 on 3 fz ,998 - .
-• n. 1998 against the decision
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of this Tribunal
held:

\  )

some justificatioi^^'Jhat^"^'''^^'^®^ before us with
filed in ttr;ear ^985 ' -hlcSwere made as far back as ■ . ®PP°i^t"'ents which

-t to have been disturbed if
to be granted to all thn^J , -imiler relief

i^erit list: of 19 74 of i a c !! t'''©
examination and who were n?;orH Services
because of wrong notifir--? t-lass II posts
ysar 1974, there vacancies in theyie postings and Positions^ofT" disruption in
far back as in the year 1974 appointed as
various posts not merely " this T" °°<'"PYir,g
Other various Allied Serwir department but in
would be the position [f th! ^^e saL

sequent years from ig7s ^^"sancies for any
'ecdlculated and the initi?9) now
la' ge number of candidatp.<p 2 posting given to a
--iow disturbed. Therar^ during these years are

^-QwiL._._.Drln^^^^ "of T:7;f-r^y-^--g^lj-l-ty--i.s a wen
3-Qd,_ 2 0 years canrTnT— 5^ai!is_ of

J 5
an13U.l.te clear t1iTt~~ tf rt"~~S

ff-9-rs_Jiad:n^r£gar~^fahf^'-^^^Arter more than I '"posT"
^nd notification of var^n^? d''°<=^^ss of selecFion
not to be reopened in the int "sannot be and ought
functioning and morale o? the'^cr' ^^°'er
H would also jeopardiL thi ! f^^^^cerned services.
Ti large number of rnemhpi^'^^ bositions off 'e respondent, however Sft'? service.fact, been given the relief h ^as. in
nesult, various orL's kJI k' tribunal. As a
him Group A appointment and issued granting
'ough these are Promotion?

this appeal. The only questfS outcome of
tfkJ—
a^tu-n'"''^ the benefuVhTFTrKi"""-" should nowIjctually obtained under rn respondent '
Tribunal. unaer the orders of ha;

the

the ^^espo^de^t'tj tak?^ia^the
Fpp
Jf^i!ll.ain__.the^_rjsjief whi^^ to,—ItLerefo^f
—S.P..Q.nden t. But nt-. • gran teri fpi ■i-TT'"
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rOne intervention spplication is before us

wj3,iclL.,....was.;. ±iled..l.n....the,...I9 9„6 bv a per son"''who""" was"
.XJ.cu:itLtei„.iji_Uj,e_^^ The appeilants ha^

p- —ou t __ t_h a t„... a f t e r _ t dec is ip n of _t heIr.iburLal...,ln th.^..Bres.en_L-Case, thev have"rana
humber_ or_...repr_es„eatat.io.ns from other_J3.er_sons "\7h7o

a..p_p o i n,t.e d d u r i n a the period 1 q"7"4 1 1 n ff;— ^
Such - - - -- ■ ^
considered. We,

b.e_lated. a,p.p U c.a t i o n s cannot" "be
therefore. the.dismissi.ntervenUon appl ication,.. We make it clear:, that

the present order will operate only in respdct of
the respondent for reasons which we have set out
earlier. We also make it clear that in notifying
vacancies available to direct recruits. !. the
appellants are bound to take into
permanent eis well as temperarv vacancies
b.yiia_tion. as per ttie office memorandum of 20.4. 1953
and 8.6. 196 7 ( Emphasis added). li

aecoun t
Pi" long u

In this process, the Suprieme Court had not approved the

findings of this Tribunal. It was also held that delay
IIwould defeat equity. But keeping in view that Shri

Bablanf had been granted the benefit, the Supreme Court

did not take away the said benefit after lapse of time.

However, the said benefit was declined to the other

persons who had been recruited in the year 1975. ;

2. It is this decision in the case of Shri • Bablani

which has prompted the present applicants to ,file OA

Nos. 51 2/1999, 2293/1999, 2294/1999 23lbl/1999,
2302/1999,2303/1999 2359/1999, 2360/1999, 23'bl/1999,

2362/1999, 2363/1999, 69/20o'o, 1 37/2000, 199/2000,
200/2000, 2606/1999 and 2605/1999 and OA 2173/20:03 which

we propose to dispose of by this common order. ■For the

sake of facility, we shall be taking the facts from the

case of Ashok Kumar Pandey v. Union of India and others

i n OA No. 5 1 2 / 1 9 9 9 . 'i
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The Union Public ServicA rv,. •
service Commission had

advertised the rivi iCivu oervices Examination, 1992, The
number of vacancjes to beee to be filled on the results of the
examination was expected to be approximately 9S0 So f-,-
« the applicant Is concerned, he was said to have been
ranked at SI. No. 538, durinc, the submissions.

\y

v-

Indian customs and central E.cise Service
^ules had been framed in the vear .sai

-ho, t, the Rules"). They clearly mention that
examination" under Rule 2 (d)

means a combined
tomoetitive examination conslstino of pr ,- ■
examination conducted by the c " Pteli„,inary
tc r . commission for recruitment

the Z"' " "t
,  explained under Rule

;  --her permanent or temporaryPectfied under Rule 9. ,„Te3 explains about the
constitution of the service and reads:-

service shair'oonsist of th" S^t^'ce - (,) p^e
^ai'ielyi- T)f the following persons,'

members of th^ t ..i-
.appointed to that -eri^rZh Service
'959; . -^rvice berore the l5th Aug

(b) Members of th^ .
appointed to the seriice^h^? Service, class i'959; service before the isth Aug!

(c) Persons who w^ro
after the 15th Aug^'^^Jgsg^
commencement of these rulesf and '°''®

(cl) persons recruited to tho c
with the provisions of theJZ^uiei!"
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(Z) . The cadre of the Service,.'shal 1 be,.contnol
by the controling authority. " '

Rule 5 further tells us about the methods of reeruitment

to the Service. The, vacancies in Grade VI . of the

Service I'lave to be filled up 50% in accordance with the

provisions in Part III of these Rules and, 50% in
h

accordance with the provisions in Part IV of these Rules.

The said rule reads

5. Methods of recruitment to the Service
arid perceritage of vacancies to be filled in
certain grades of the service.

r

( 1 ) Recruitment to the Service shall be made by
the following methods., namely

(a) by exami natiori , in accordance with"
provisions in Part III of these rules;

the

(b) by promotion in accordance with the provisions
of Part IV of these rules

(2) Vacancies in Grade VI of the Service shall be
filled in the following manner

(1 ) 50% of the vacancies shall be filled in
accordance with the provisions in Part III of
these rules; ■ and

(ii) 50% of the vacancies shall be filled in
accordance with the provisions in Part, IV of
t h e s e r u 1 e s ,,

(3) Notwithstanding • the provisions contained in
sub—rules( 1 ) and (2) above, Government may
recruit to any of the grades when so reguired.
from other sources, for good and sufficient
reasons to be determined in consultation with
the ' Commission, of persons having
qualifications or experience in any
speciality; 1;

Provided that when such recruitment is made to
Grade VI of the Service, the number of persons so
recruited shall count against the percentage of
vacancies to be filled by direct recruitment. "
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At this stage, therefore, it becomes necessary to refer

to the rule pertaining to appointment by promotion Part

VI of the Service . The same is incorporated in Rule 18

of the Rules in the following words:--

V

I 8

Service

Grade VI

Appointed by promotion to Grade VI of
( 1 ) Appointment to the vacancies in

of the Service required to be filled
promotion under sub-rule 2(11) of rule
by promotion of the followin
B  oTficeis in the Central Excise, Customs and
Narcotics Departments who have
years regular service in the Group B posts of

ng categories

by

shall be

of Group

completed three
of

Superintendents of Central Excise in the
central Excise Department and District Opium

or Intelligence Officers or

Oepartmen? (Executive) in the Narcotics
(b) Appraisers

Depar tment
of Customs 1 n the customs

(c) Superintendents
the Customs Department

of Customs (Preventive)
1 n

-hall^'hc' to be filled'by promotion
Tenioritv f f" accordance with the commonrf f " ■ of the threie Group 8 categories ofthe orricers mentioned in sub-rule ( 1) above.

( b )

feeder

pi'ofnotion

Tfie seniority of the Officers in Group 8
Categories of service for,eligibility

_  Group A shall be determined
pas 1 Lc or th6; 1 r regu 1 ar
respective Group 8
condition that the inter-se seniority m ear-h
feeder cateaorv of service shall be maintainedcategory of

length of
categor ies,
inter-se

service

subject

Tor

on the

in their

to the

(3)(a ) The
nrinoinico t Promotions shall be madepi inciple uT selection on merit

basis.
on the

(b) The Commission shall be
making promotion to Grade VI." consulted for

ibe applicant had taken the Civil Services
examination pursuant' to the
/oA ° ®bv®rtise„,e„t referred to
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above. The results of the examination had been declared

on 13.9. 199Z. As referred to above, the rank of the

applicant was 53,8. He was selected and recruited in

Civil Services Group 'A' and 'B' in pursuance of the

instructions of the Department of Personnel arid Trainino

dated 26.9. 1992. He ioined the foundational i,coui-se at

S. V. F. National Police Academy, Hyderabad. 9:^
conclusion of the said course, he was allocated, the

Customs Appr~aisers Service Group 8' . A formal letter of
l'

apDointiTient was issue'd on 8.2. 1993 whereiri his date of
i'

loining . was given with retrospective effect i.e.

12. 10.1992 when he joined the foundational course.

6. An. affidavit was filed by the Centi-al Board of

Excise and Customs before the Supreme Court. The

relevant portion of the' same reads;- ■

■  " - %■

"It is further submitted that:
Promotion quota vacancies iri ICJkCES are

required to .be determined for each year ri'qht from
1980 onwards and apportioned in the ratio of 6: 1 :2
amongst Supdt. of Central Excise. )upd;ts. of

Customs (P) & Customs Appraiser respectively.
This has also been done. !

Froiri 1980 to 1996, there have beten 247:6
appointments to IC&CES by promotion and 873
appointments to the Service by Direct recr;,uitment.
The total appointments to IC&CES frorn 198Q, to 1996
have tiius been to the tune of 3349 and these
figures have to be' taken as the total vacancies in
IC&CES during the period from 1980 to 1996v Going
by. the forrnuia of 50:50 the share of promd:tees and
DRs comes to 16 79 for each. ■ As agairj'st. 16 75
vacancies' for promotees, the actual appointments
of this category to the service from I980' to 1996
has been to the extent of 2476. fhus 801
vacancies of DRs were diverted for appointment of
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'->ot releasi
" g actual

direct (-ecruits,
^/acancies which were roesnt for

\/-

these applicants pad fi
APPacat,o„. before uus Tribu„el ^ ^
respondents wa= cor t the action of the- contrary to the Rules rr
contended that R-m ' ^dplicants^^lat Bdblani had fii^a . ,

appropriate relief /■ w k where

-■ - ■ .::::: r:- ™ - . -....y  ̂-PPP the applicants.

'^•PP-'-ica tions were hei■  - ® contested rr ■
easier occasion die • ' TPlbunal

°P disriu-ssed th,p. -that the bho aame on Z8.2.W0,-"P applications ar^
''■"-"'er that; person, ba, red by time a„d

Ppp,io,r,,„„ '''''' "
—• ^pottpyed by

,y.,

or- this «--HidhCoortset
®"b thereupon the matfr °'' counts
— b ro. rresh . " this

consideration r>—- -,ien naoe aiready beet'
agitated afresh.

On behalf of the - .the applicants, a- i
- ",e raots dioen aboue th ^bhey had come to hnow from'tn

-ooe about the m '
e  nu„,ber of
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pro/no tee off) r ore- .j ■1996. ■■ "• ■■ the period from rsao to

Applicant contended that he came tr ^ ' '
... f.,p. . . . - ' to know from thethat 301 posts of As.i.tant r ■ '

-  -Lent t oirnn i s s i o n e r o fPromotee auota had been, diver had fro™ ,980 to f996. He
else came to kriow that 9? of-fire ',  nat 92 officers were promoted to the
posts of .Assistant Co/nmissioner frorr ■ '

roner from various feeder\ -

r::;;T - —ppp^opof.,efi„ai^
--iPPion ,nd even-  Kx; pro,notions had been made from July hn,, to

September 1997 Th^ <■  - PPP contention of the applicants is that-Pceas number of direot recruits as per ,99, eyamination
—tonast maintained onCivil ,se, vices Examination 1991, candidates only

upto rank 534 werre -1 - - u ,-  -P'P =P--Ebed in Group -A- service. Had

-  beer, intimated 'as per
t"'*"" applicant, having regard to the ?S-that services had not been allotted at the time of
-"'."0 the foundation course, there existed a fair
Cbance of their being aliotted the Centra, Civil Services

wac not aware about theo, uplit vacancies in a particular year with
cesuU that successful candidates accepted ailocation

tbe nope that every thing ,„ust have been fain with the
system of aliocation of services r, '

-er/ices in the absence oftransparency. Having regard tp the lach of transparency
~ Of vacancies existing m certiouiar

S6I vie© WGI"© rir-i f L-e ' ■woi « Hut. known, it- x-, •IS ©.[aimed that , therespondents "00® been protecting the vested interests by.
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vacancies being informed/notified. The information had
not been given in accordance with the instructions. The
Ministry had not carefully calculated the same. If that
Had been so done, the aoplioants would have been
allocated to Central civil Service Crouo A and that it
was only a ,„odus operandi available to promotees. It was
also pointed that in OA No.2302/1999 certain notices had
been given to affected parties but they have not
cared to contest. m this view of the matter, the '
contention further proceeded by the learned counsel was
that it would amount to fresh selection.

10- On the contrary, on behalf of the respondents,
it has been urged that the applicants had accepted the
Oroup -8 posts Of Appraiser and they should, therefore,

estopped from claiming Group A" posts. Applicants
have no legal right to be appointed to Group A service.
If the claim is accepted, it would tantamount to fresh
selection in 1999 instead of 199).

We have carefully considered the said
submissions, m the first instance, we refer with

Plbces mentioned that it Is not disputed that before the
iribunal, the respondents had not raised any contention

particular important
-f-rvations occurring in the judgement of the Delhi High

court were basically confined to the number of vacancies
and the factual position thereto. it is obvious from the
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nature of events already stated on merits of the!' matter-

that the same had been contested tooth and nail. 'This.is

for the added reason that the Delhi High itself had

deemed it appropriate to remit the case for corisideration
i;of this Tribunal after setting aside the findings

pertaining to the facts which we have already referred to

above in the preceding paragraphs. It is this fact that

prompted us to re-consider the matter on merits;'

^ the opening paragr-aph, we have I'al ready
referred to the decision rendered by the Supreme Court in

the case of Bablani. The facts in the case of !,8ablani

were almost identical. Therein also before the -Supreme

court, it had been conceded that as per the recruitment

rules (already reproduced above), there is quota of 507„

for direct recruitment and 50% for prornotees'. The

vacancies which have to be considered for applyihig,' the

quota of 50% for direct recruits are not just pefrnanent ■

vacancies but are temporary vacancies of long term

duration. However, by inistake upto the year 1990'. only

permanent vacancies which were available to , direct

recruits were notified. that position is stated to have

been rectified in the year 1990. Keeping in view these

facts, this controversy (Bombay Bench) had allowed the

application of Bablani. We have reproduced above the
i;

relevant portion which clearly shows that t(ie .Supreme

Court had not approved the findings of the Triburi'al for
ii

various reasons, including that the appointments' which

ill
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W8r"© (iicid© way back in 1974 ouQlit not to hav© boon

disturbed. If similar relief was directed to be granted

t.o all those wlio were in the inerit list of 19 74 of Indian

Administrative Service and Allied Services tixarriina.tiori

and who were placed in Class II posts because of wrong

notificatiori of vacancies, there would be a complete

disruption in the postings and positions of the persons

appointed. Therefore, it is obvious that the Apex Court

had already disapproved the type of relief claimed by the

applican ts.

13, Learned counsel for the applicants in that event

had urged that the applicants are only a few in numbers

and and can be accommodated. However, others who have

not cared to come to the Court, necessarily would not be

entitled to the benefit thereto. He has specifically

drawn our attention towards a decision of the .Supreme

Court in the case Ashok Alias Somanna Gowda & another v.

State of Karnataka by its Chief Secretary & others,
( 1992) I see 28. In the said case, the Govt. of

Karnataka had invited applications for recruitment of

Assistant Engineers for Public Works Department.

■Selections were to be inade on basis or marks obtained in

the qualifying examination and the marks secured in the
interview in accordance with the Karnataka State Civil
Services (Direct Recruitment by Selection) Rules 1973.

There was some controversy pertaining to the marks to

which we need not pay any attention,but those pi ivate
individuals had filed an application berore the
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Administrative Tribunal on the assertion that the

percentage of marks for viva, vooe as 33.3% was excessive.

While discussing the said matter, the Supreme Court held

that selection process was unconstitutional, but the
not

other candidates who had/approached the Supreme Court

were not entitled to their relief. Identical was the

view expressed by the Supreme Court- in the case of State

of Orissa & others v. Prajnaparamita Samanta & others,

( 1996) 7 SCO 106. Therein, the Supreme Court held that

the results cannot be kept in limbo and almost in similar

terms concluded r--

8. Admittedly, the petitioners and the
appellarits in question had approached either the
High Court or this Court after the decision of the
High Coui't ori 2 7.3. 199Z. The High_ Court has
rigtrtly set down the said date as a cut-off limit
and directed consideratiori of the answer books
orily of those examinees who had approached ttie
High Court till that date. It is only those who
are diligent and approach the court in tifiie wTio
can be given such relief. The academic year
cannot be extended for any length of time for the
benefit of those who choose to approach the court
at their sweet will. The consideration on the
basis of which relief is granted in such cases is
always .circumscribed by the tenure of the academic
year(s) concerned. We, therefore, do not see
anything wrong if the High Court has laid down the
said date as the cut-off date for the purpose. In
the ci rcuinstances, there is no merit in these writ
petitions and the civil appeals, and they are
dismissed witli no order as to costs. "

14, In the present case, there were 18 such

applications, but during the pendency of the same 2 more

applications were filed. They also pray that they be
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Administrative Tribunal on the assertion that the

percentage of marks for viva voce as 33.3% was excessive.

While discussirig the said matter., the Supreme Court held

that selection orocess was unconstitutional. but the
not

other candidates who haci/approached the Supreme Court

were not errtitled to their relief. Identical was the

view expressed by the Supi~eme Court, in the case of State

of Orissa & others v. Prajnaparamita Samanta & others,

(1995) 7 SCO 106. Therein, the Supreme Court held that

the results cannot be kept in limbo and almost in similar

terms concluded:--

ori 1 y

H i Q l"i
a r e

can

8. Admittedly, tlie petitioners and the
appellants in question had approached either the
High Court or this Court after the decision of the
High Court on Z7.3.1992. The High_ Court has
rightly set down the said date as a cut-off limit
and directed consideration of the ariswer books

of those eixaminees who had approached tlie
Court till that date. It is only those who
diligent and approach the court in time who
be given such relief. .. The academic year

cannot be extended for any length of time for the
benefit of those who choose to approach the court
at their sweet will. The consideration on the
basis of which relief is granted in such cases is
always circumscribed by the tenure of the academic
year(s) concerned. We, therefore, do not see
anything wrong if the High Court has laid down the
said date as the cut-off date for the purpose. In
the circumstances, there is no merit in these writ
petitions and the civil appeals, and they are
dismissed with no order as to costs."

14. In the present case, there were 18 such

applications, but during the pendency of the same 2 more

applications were filed. They also pray that they be
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given the same relief as the other applicants. Since
tins IS the dicta of the Supreme Court, we hold that in
case- there was any relief that was to be granted,

necessarily.it can only be confined to the applicants.

15. We have already referred to the basic argument

accoi ding to the applicants, the number of direct

recruits as per 1991 Examination was only 60 and as per
the the allocation list maintained,' specific number of

persons has been absorbed in Group 'A' Service.

A_^urdiriQ to the applicants, had the correct number of

vacancies been intimated, they would have been allotted

to the Central Civil Services Group 'A'.

16. ■ We have already reproduced above the affidavit

that was filed before the Apex Court by the Chairman,

Central Board of Excise and Customs. It indicates that

1980 to 1995, there had been 2A76 appointments by

promotion and S73 appointments by direct recruitment.

Acting upon the formula . of 50:50, the share of the

promotees had far exceeded the number of direct recruits

that had been appointed.

I  J. Since this fact is being relied upon by the

applicants, we do not dispute the same. In face of the

aforesaid, it would be patent that this Tribunal will not

be aware as an when and in which year the vacancies

arose. It cannot be that if there was a shortfall in the
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vacancies indicated in the year 1991 then all the
vacancies should be placed in one basket for the bene-fit
of oersons who took the test for that year. it had been
a  continuous affair in this regard. In this orocess,
therefore. further probing will not be material not only
Tor the reasons to be recorded herein but also that
opecific and precise figures are not being calculated are
not brought to our notice.

18. tiurlng the course of submissiohs, the method of
selection in service had been expiained. Options are
given to the candidates and they have to exercise the
same giving their preferences for a particular service in

vear in which they like. When the results are
declared and merit list is drawn, the names of the
candidates are despatched as per their options and the
"lerit iist. No person in this process has a right to a
Poht. Apolicarits also cannot insist that they have a
-dlTt to a particular post. it is only hypothetical
«hner that they apprehend that they may get class A'
post in the same service. There is no mala fide imputed
"PT any allegatiohs. A specific number of vacancies had
been advertised and this was so on basis of reguisition
for the nuffiber of no<?i-^ i rx >post^ in the Customs ^ Excise
Department, There ic r aa ^IS no order verifying the number of

P-ts have to remainPusis and in accordance with the posts that were
Oebartme„ts,-e ions nave been made. There is thus little

for interference "°°P®
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19. In Ashok Kumar Pandey's case which we are taking

as a test case, we are informed, by the respondents'

counsel that last cut-off candidate was at SI.No.225 in

Class ~A' post and the said applicant was at 31.No.538.

With so much of"difference that existed, the settled

things need not be unsettled after so many years because

if the exercise which the applicant seeks us to undertak^

is done, it would mean total re-allocation of posts even

for others. We find no just reason, keeping in view the

observations made in in the preceding- paragraphs, to do

so.

20. Otherwise also, the, plea that the Custsoms &

Excise Department was bound,to,, indicate the precise

number of posts is without merit. Our attention in this

regard had been drawn to the fact that there has to

V
timely ..,f inal isation and reporting of. the vacancies. An

extract rrom Customs, and Central, Excise Administration

Bulletin appearing in 1969 July-September Edition was

read to us and a copy of the same was brought on record.

It pet tains to timely finalisation of Rules and reporting

of the vacancies. It refers to what the Commission has

brought to the notice of the concerned Ministries/

Depai tinents that they did not furnish in time the

necessary information. It reads:-

o. The Commission have also brought to the
notice of this Ministry that the
Ministries/Departments concerned do. not alwavs
reaard^rn ri^jcessary informationegarding number of vacancies. in this



-2 2-_.

connection, attention is invited,to the^~ft5llowing
observations made by the Commission in their
sixteenth Report;-

T^le Corfinrission consider it essentidl that
in the matter of all recruitments, and
particularly of those through competitive
examinations, the appointing authorities should
plan their man-power needs well in advance of
the actual requirements, with due regard to all
relevant considerations including inter alia
the period of training of the recruits before
they become available for actual posting. A
clear and well-considered policy in this regard
would go a long way in ensuring proper manning
of the Ser~vices.

.  Commission experience considerable
difPioulty whenever the Ministries/Departments
concerned are not able to intimate to them in
proper time the number of vacancies required to
be filled through an examination. It is
considered necessary in the larger public
interest that the vacancies should be computed

the

OT

the

as accurately as possible and intimate to
Commission well in time to be notified by them
in their notice for the information of
prospective candidates. The respronse
candidates depends in a large measure on
number of vacancies available for being filled
up. There have, however, been occasions when
the Commission, in the absence ' of any
information from the Ministries concerned,
could not indicate the number of vacancies even
approXiifiate 1 y , and they had to say in the
notices for the examinations that the vacancies
would be notified later. . The Commission
consider , that this is not a satisfactory
an angement. Difficulties also arise when the
actual requirements of Government turn out to
be either far in excess of those notified or
much less than those intimated to prospective
candidates."

Thereupon the Ministry of Home Affairs had taken a

decision that there should be. timely information

pertaining the vacancies arisen and about to arise. The

same also reads:-

(a ) The Ministries/Departments making
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br'i'hs"®?' c^Petitive examinations heldby the Commission should asses careful iv i-h^
number of vacancies required to be fillpH Hnrn '
particular recruitmen? year with due reqard'^to
all relevant considerations. Including tr^e
vacancies likely to occur / as C resj?t ?
c e t i r emeri t s, promotions etr- lir -i t- ~

t'°em"7n

pL°s®?bL"^^ne""r?^c1iJriy o%° p""-"candidates than orioi^L?:

before' the/ reJSl'tf thereafter. but
notified forth/ith trthe Should bewords, firm reqSJrements °PP®n
intimated to the 0^^^- ■ '"©duired to be
results are announced. before the'

persons shtuld^'tot^normal 1 v^i ^^^^tional
examination. Nor should vac-nri '^ '
declaration of the resulfs^^ reported before
withdrawn after declarp^tf^ p' ordinarily
however, s/me '"f i°" °' ''"""s. if,
r ecoinrriended/allotterl fnt- - " candidates
specific number of aaoinst the
of a partLula? examr^atfon®®®^®' "'eepect
available for one reason n- h°' become
Commission may be appr oached /l thf "-h®
time, with request for rpn?I^ ^ H ^ reasonable
if available. When -"eserves,
available, the vacancies '='®
should be reported to t-hcs o remain unfilled
filled through the next exL?°auon""

fl - "'PO® inatructiohs indicate only that to avoid
incohveraenoe. there should be timely notification of the
vacancies in the Commission. It does not indicate that
Phey would fluctuate in case the number . of vaoanoies

®^® ■ '®®®- Phe -mnistry of HomeAffairs Office Memorandum <latcd_ l 3, 3,.i969. copy of which
is at Annexure A-3 indicating that there should' not be
sporadic recruitment at one time.
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77. vacancies .atejatimd-as-per the reaelrejnent of
The, concerned Ministry/Depart»,ent and thereafter acting on
the same, Civil services Examination held. Normally,
said vacancies had to, be adhered to. It confers no right
on any person to insist that more vacancies must be
notified and if not notified, the same must be given to
him increasing the number of notified vacancies. This is
because of the well settled principle that a person only
has right of consideration rather than a right to
appointment.

23. our attention has been invited to a decision of
the supreme Court in the case of Miss Neelima Shangla v.
State of Haryana i others, (1936) 4 SCC 268. Therein the
petitioner (Neelima Shangla) was not included in the
select list. The Supreme Court had found that she was
entitled to be appointed against the post kept vacant
pursuant to the Court's interim order. Direction had
been given to appoint her. It was further held that
since other candidates had not questioned the same, they
cannot be held entitled. tQ. general, order.

24. It is obvious that the case of Miss Neelima

Shangla (supra) was on a different premise and was
confined to its peculiar facts. It was not the similar

controversy before us. It is totally distinguishable.

25, A feeble . attempt on. behalf of .„some__of ... the

applicants had been made that their seniority would
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'6 affected. we finH nr.
Nor ,oes ir , the plea.
ipsut inauon. ,,3-'•ns.l.SL©nr^#:i /-\-P . Mic^•-wnce of seniority wi n i

y will only arise i-f--"e. rp 3 3ero.Pe. w.en ..e ,

oeasons reppr.e, .,3,
Plea. , cannot raise such a

?6. No other argument has been advanced.

For these reasons, all tn

fail and are dismissed. No costs.

^■2- K,—Ntrnrj'
Member(A) (V.S.Aggarwal)

Chairman

'SNS'


