
t'" ji
■Vj, (■
■; i''

iS'il
,.ri

^^3

S'-';
bl

ii:'

u.

f''

•3\

'

1:
e
r:i

f'-

CENTRAL administrative TRIBUNAL
PRINCIPAL BENCH

isl/z 0. b "oi/^nbn "Tf-"'- ^363/„;
and^'z°9°:/9fa°nfz°?b3;lo"o3"'

(LT

w|i OA 22q.T/QQ

New Delhi, this the InT^y ^/Out, ddy of Uctober, 2003
Hon ble Shri Justice v q a/i^ iHon ble Shrl s.K.' Nalk," Memblruf'

p  Birendfct Singh
J™raiser (Direct recruit Civil
Trn f-'<aminaLiori, 1992)-- r. J. I la L j. un , IS'

Ballabgarh, Haryana
U' • • ■ Applicant

b-- n A n 1 y5A.....2.3 0 1/19 9 9

Sunil Kumar
Appraiser (Direct recruit Civil

Pxamination. 1992)
M  Custom House, New Delhi

-  • ■ Applicant
-?-3.Q..?.yj 9 99

Sanjiw Kumar Mishra

Pervicerp-^^'' Civilces EAdmination, 1992)New Custom House, New Delhi
OA o ■ ■ 'ApplicantOA I2 9 4/.19 9g.

g  N, p-s. smita Tripathi
Appraiser (Direct Recruit- Pit/ii
Examination, rss?) Ci/il Services
TT'n T ^

^  ,
^CD, Tuqlakabad, Delhi

OA ZI73/200.-

Prarnod Kumar

• • Applicant
•QA .3.173/200.3

Ex«i;,:rior'"^9l?,'!'r"" "-"I servicesOireotorati sfstZtTl T''""®
txO"?le"rci,stOt: Ot"ir!CBoaOd-oftxri-e rp,, central Board of
New'belJO"''""'- "'""'By of FinanoB

■ • • Applicant"y Shri R. L . Agar wala, Advocate.)

versus

Onion of India, through
Secretary
Ministry of Finance
North Block, New Delhi

/



2. Chairman •'

Central Board of 'fxcise and Customs
Ministry of Finance
North Block, New ;Delhi

3. Commissioner of Gustoins
New Custom douse ,!
Ballard Estate, Bombay

OA 512 /1999 ■■ ;;

'Respondents

Ashok Kumar Pandey i ;
Appraiser (Direct recruit Civil
Services Examinatiorr, 1991)
C-ustom House, Calcut.ta

Applican t

vs. s

Union of India, Eiervice i
■through the Secretary
Ministry of Finance
North Block
New Delhi.

\> ' ;
Central Board of Excise
and Customs, ■. ; ■
Service i
Through it' s'Chairman
Ministry of 'Finance
North Block " '
New Delhi. i

Commissioner'of Customs
Custom House'
15/1, Strand, Road
Calcutta. :

M. R. Renri Reddi
Indian Customs and Central Excise Service
(I.C.& C.E. S: )
Dy,Commissioner, Vijaywada Division
2 0 4- , Diva Ram Towners
P r a j a S h a k t i Na ga'r
Vi jay wada, . Andhpa' Pradesh

Sandeep Mohan Singh Puri
Indian Customs and
Central Excise Service (I.C.& C.E.S. ) '
Under Secretary, Central Excise--? -
Section, Central Board of Excise and Customs
Jeevan'Deep Building
New Delhi. '

Sandeep Raj Jain
Indian Customs and Ceritral Excise
Service (I. C.!ia C.E.S. )
Dy . Cornrni ssionef . ■
Offi.ce of the Commissioner of- Custom
(GEN) New Customs House
Near IGI Airport '
New Delhi.

V:
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Subedar Rain Gaulain

Indian Customs and
0. E. S.Central Excise Service (I.C.Si

A s s i s t a n t C o m m i s s i o n e r
Central Excise, Kanpur-I
C/o Office of Commissioner of Central Excise
1 17/7, SArvodya Nagar
Kanpur.

G.Chandra Sekarai
Indian Customs and Central Excise Service
( I. C. & C. E . S. )
Dy.Commissioner
Vedodara. Division--IV

Central Excise and Customs Building
5th Floor, Race Curse Circle
Vadodara-7, Gujarat. • • • Respondents

OA 2 3 5 9/1999

Rajesh Kumar
Appraiser (Direct recruit Civil
Services Examination, 1995)
Custom House, Calcutta Applicant

OA 2360/1999

Vinod Kumar Ahirwar

Appraiser (Direct Recruit Civil
Services Examination, 1995)
Custom House, Calcutta

OA 2 36 1/199 9,,

Applican t

Subodh Singh
Appraiser (Direct Recruit Civil Services
Examination, 1995), Custom House
Calcutta Applicant

OA 2362/1999

Pravin Kumar Agrawal
Appraiser (Direct Recruit Civil Services
Examination, 1989), Custom House
Calcutta Applicant

OA 2363/1999

Ms. Seerna Chowdhary
Appraiser (Direct Recruit Civil Services
Examination, 1991), Custom House
Calcutta Applicant

OA 69/2000

Sunil Kumar Kedia

Appraiser (Direct Recruit Civil Services
Examination, 199A), Custom House
Calcutta Applicant
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i^anish Kumar !,
j'n - i'

^^^"•'ination ") 90!: t civil Serv
Calcutta ■ Custom' House

i'

., . versus
Sec/ e ta/"y
'Ministry of c--
North Blo?t CV'Shos^  (Vew Delhi
Chairman ,!
Central Board of fv •

'^ew Delhi
CoiTirnigg.

Custom House f"otoras

'"''' ■ strand Roed, celoutta

??¥V?r«^'^"''^ontral r^^•c.a C.E.s.) r '^ncral Excise

'^c^QPur-i. " '<'iedi Roaci

Upender Sinnh o
^^dian cusfo ■
Central f'"'' '

Cl'-CormnissionSr '^'C-S C.E.s ,
satara Division ':/jt No.P/,, ^ :!

S£^"'to-^a:r" ̂
■  ̂^ssisitar/t^r^''® Service (I c & r f
Offi,:^ ?°""'"''issioner . "
r  . .- ■ Co/nm.! ioncar ■ nCAirport) Custom t/Sn ? ^'"stoms
Saiali salai ok douse-33

Lhennai-i.

(l'c?& Central Exci^o q
Assist ; ■ txcise Service
Offi^e^'of p^'"^"^ssioner (Anti Ev- ■Mr, 1 , Commissioner .>7- ^ ^^cision)•  .' 'Williams Road' t Central Excise
^amil Nadu (tn) ' ■ excise

b/:oooi.

A pp1i ca n t

\ ̂

8. J'-Shashi Dharan ^
Pridian Customs - rj
fI;C & C E sir Excis
Assistant Commissioner '

se
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Office of Assistant Commissioner
(Central Excise)

Hyderabad-X Division
Posnett Bhawan

Tilak Road, ABIDS,
Hyderabad.- Respondents

OA l99/20nn

U'-

•Jr

Pankaj Jain
Appraiser (Direct Recruit Civil Services
Examination, 1991 )
New Custom House, New Delhi

OA 200/?00n

Nalin Kumar

Appraiser (Direct Recruit Civil Services
Examination, 1990)
ICD, Ballabgarli, Haryana

OA 2303/1999

Bhushan Lai Garg
Appraiser (Direct Recruit Civil Services
Examination, 1991)
Custom House, Chennai

OA Z6Q6/1999

Kurrisambi Reddi
Appraiser (Direct Recruit Civil Services
Examination, 1992)
Custom House, Chennai

OA 2605/1999

Polamraju V.K.Raja Sekhar
Appraiser (Direct Recruit Civil Services
Examination, 1993)
Custom House, Chennai

Applicant

Applicant

Applicant

Applicant

Applican t

(Shri G.D. Gupta, Sr.Counsel and Shri P.P.Khurana
Sr.Counsel with S/Sh. G.K.Masand,
A.Saran, D.P.Mann, P.K.Singh, Mahesh Srivastava, Pankaj
Snvastava and Seema Pandey, Advocates for applicants)

versus

1 . Secretary

Ministry of Finance
North Block, New Delhi

2. Chairman

Central Board of Excise and Customs
Ministry of Finance
North Block, New Delhi
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3- Commissioner of r
Custom House f'^stpms■^3, Rajaji saiai ' m-^

(o. . "I! '^"'^[Qs-soo 001 ■-hr 1 Madhav Paniek^^P _ • • Kespondentslu all OAs) , ■• ^k-^ocate for ■
:: all respondents

Justice V.S. Aggarwaij '

Kishori I ai s-,hi ' - ' ■ '
tiablarrl (fnr <- 1

"ass I service or,i' has" ' " ^^'^""odated
Dasis of tho -, •

Bablani was err ' available yaoanciesB'-Mmmodated i„ cias^ rr ■^PSBtment. He .ioir,ed i^n
■  (Class "or.e, as Cust«s

that in V '~®f^''esentation»"d Excise h H k Bepartment of cost
'  "°"^lea available vac

"' "y the caadicates: Who „ , ""ed/«"etra«ce 3e,-vice (and «i.^T'
ho.be,. Of vacancies had wtoodl, 7"' ^--'"^tion,

■  "ti^ated. iciciali, Ohch
: -encles for Class "

""eed to 40 vacancies: ^ci ."""ly
have been noticed rt;7V"' "

have been appointed L c/ "
Oepartment i,, ,gy^^ J _ ' ' I Post i„
Bombay „ign whichV'^"" ' "^'Itioh in the
-h -this iribo„::
Bombay eench. The Sopreme' Coort l^T "'e

HO. OEa/,oo5oni. ,i
/.A :. ' the decision

he

the

the
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of this Tribunal held:

U-"

6. The appellants submitted before us with
some justification, that in a writ petition which
was filed in the year 1985, appointments which
weie made as far back as in the vear 1974, ought
not to have been disturbed. If a similar' relief
IS to be granted to all those who were in the
merit■ list of 1974 of I.A.S. and Allied Services
examination and who were placed in Class II posts
because of wrong notification of vacancies in the
yecr 1974, there would be a complete disruption in
yie postings and positions of persons appointed as
far back as in the year 1974 who are now occupying
various posts not merely in this department but in
other various Allied Services as well. The same
would be the position if the vacancies for any
subsequent years from 1975 to 1990 are now
tecalculated and the initial posting given to a
large number of candidates during these years are

ubted 1 y. right _ab_ojitillLS p.px§iie!isj_gn Delay defeats equity is a well
MQ.wQ........„.pr —QX--.j.u£i.sprudence. De'lav^ o'f Tsand 2 0 years—can.nLpt__: be overlooked whexL'" ' an
applicant haf g r ^  ̂ t I V-' t I I I_e
ciu.i.t_§.. c 1 ear

-Xiie_^ourt seeks eaui tv. it is
1-hat.—tM applicants for an ""these

After more than 10 years, the process of seliction
dnd notification of vacancies cannot be and ought
not to be reopened in the interest of the proper
functioning and morale of the concerned services
It would also jeopardise the existing positions of
^  ̂ large number of members of that serviceThe respondent, however, submitted that he has," 'in
tact been given the relief by the Tribunal. As a
result, various orders have been issued grantina
thouah'"thpl' appointment and subsequent promotionsth?p '"f subject to the outcome of
I nf,e1 1 havi rmthe..rrppt§ of„his,„.(^ntent.ign^ we
actuanr- which the respondent hasTribuJ~l the orders of the
fh^ 'k. not think that it would be fair to•  espondent to take away the benefit which he
are contentions whichare accepted as justified. We, thprpfnro

xe.sppnd.en.t,_., MX_P_by_i_pus 1 y after thi<.
ofsuch

s.e.

_  — 't-i,,', OT

Xe.lierf_Cannot,_be granted to anvb"^"d~y
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^-ili£h was f i 1 Id^ i n " Jhe" 1 996 ^°" ̂ -'-fe-^-£a-C.g-Us
i^^£i::ilLted.._:i2r-Ti7e"7pa7-"7n4^

fi.oii,ted,,.,_.,.pur"ThaF"if'^^^Inibuiial,,.,i.n. the :fi7elerrt~"c~Hf^^h-•■•■•^-~ ^-- the-auinbei: _of r.epresentat77nf~~l^~
•^^■•h...e ..ap_e.pinted durInq ^hoSuch a7i77^^^rf m4_. u in 0 ..,_.:i9 77:
^aMderedZIZIwi; -.aoLlS,
in.terventipn ap d 1777717 n u?^®'7-- :-^-SiIlis.s._ thethe present order wTrf~oner»t ® ^ that
the respondent for reason- wht-?'^'^^ '"aspect of
earlier. We also make in cJear '® out
vacancies available to direct ':'Otifying ,
appellants are bound ' to recruits the
permanent as well as' temnor^r^ Z^to account
^Mr.3j,.ion as per the offT7o " —tLes___o,f long "and 8.6. 1967 (Emphasis •dd.d)!"'""'"""

7.

'N: supreme Court had not aolroved thefindings of this Tribunal. It was also held that delay
would defeat equity. But heaping 1„ view ^that Shri
Bublani had been granted the benefit, the Supreme Court
bid not take away the said benefit after lapse of time
However, the said benefit was declined to' ^the other
persons who had been recruited in the year ,975

V

.  It is this decision in the case of Shri Bablani
wbich has prompted the present applicants to' file OA
Nos.5,1/1999, 1193/;.999( 1199/1999 130,/,9,9
IMI/,999,1303/1999 1359/1999, 1360/1999. ?361/1999.
2362/1999. 2363/1999, 69/2000, 137/2000, ",99/2000
200/1000, 1606/1999 and 1605/1999 and OA 1,73/1003 which
we PtoPose to disposeiiof by this oommoh order. Tor the
seke taoility, we Shall be taking the facts trom the
cess of Ashok Kumar Pandeyv, union of India and others
i n OA No.5)2/1999. i
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■^' '"' '^ Union Public Service , Commission had
advei tised the Civil Services Examination, 1992. The
number of vacancies to be filled on the results of the
exciinination was expected to be approximately 950. So far
as the applicant is concerned, he was said to have been

(anked at SI.No.538, during the submissions.

The Indian Customs and Central Excise Service
Group A oei vice Rules had been framed in the year 1937
(tor sl)Of t, the Rules' ), They clearly mention that
■■examination" under Rule 2 (d) means a combined
competitive examination consisting of preliminary
examination conducted by the Commission for recruitment
to oervice or sucTi other service as may be specified by
the Commission. The post has been explained under Rule
2(g) to mean any post whether permanent or temporary
specified under Rule A. Rule 3 explains about the
constitution ot the service and reads;—

3. Constitution of the Service - ( i ) The

namel?^ consist of the following persons,"
(a) members of the Indian Customs Service

appointed to that service before the 15th Aug.
19 59:

(b) Members of the Central Excise Service, Class I
appointed to the service before the 15th Aug.

(c) Persons who were appointed to the service
after the isth Aug. 1959 and before the
commencement of these rules; and

(d) persons recruited to the Service in accordance
With the provisions of these rules. "
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(2) . The cadre of the Service. shal 1 be,.cpntrolled
by the ooritr.pling authority. "

Rule 5 further telLs us about the methods of'i recruitment

to the Service. :;rhe. ; vacancies in Grade VI of the

Service have to be .filled up 50% in accordance with the

provisions in Part III of these Rules and 50% in

accordance with the provisions in Part IV of these Rules.
i ' r

The said rule reads:'--

■  5. Methods of recruitment to the Service
and pei'centage , of p/acancies to be filled in
certain grades of the service.

( 1 ) Recruitment , to the Service shall be made . by
the following methods, namely;-'

(a) by examination, in accordance with the
provisions in Part III of these rules;

(b) by promotion' in accordance with the provisions
of Part IV of these rules

(2) Vacancies in Grade VI of the Service :shall be
filled in the fol'lowing manner

( 1 ) 50% of the' vacancies shall be filled in
accordance with the provisions in Part III of
these rules; ,; and ;

(ii) 50% of the vacancies shall be- filled in
accordance Oi/ith the provisions in Part IV of
t h e s e r u 1 e s "

!■ : n
'  , r ' .

(3) Notwithstanding ;the provisions contained in
sub-rules( l ) and (2) above, Government may
recruit to any of the grades when so Required
from other sources, for good and sufficient
reasons to be determined in consultation with
the Commission, of persons / having
qualifications or experience in any
speciality; ■ :

Provided that when such recruitment is made to
Grade VI of the^Service, the number of persons so
recruited shall count against the percentage of
vacancies to be filled by direct recruitment. "

V
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At this stage, tf\erefore, it becomes necessary to refer

to the rule pertaining to appointment by promotion Part

VI of the Service . The same is incorporated in Rule 18

of the Rules in the following words

18. Appointed by promotion to Grade VI of
Service: ( 1 ) Appointment to the vacancies in
Grade VI of the Service required to be filled by
promotion under sub-rule 2(ii) of rule 5 shall be
by promotion of the following categories of Group
B  officers in the Central Excise, Customs and
Narcotics Departments who have completed three
years regular service in the Group B posts of -

(a.) Superintendents of' Central Excise in the
Central Excise Department and District Opium
Officer or Intelligence Officers or
Superintendents (Executive) in the Narcotics
Department.

(b) Appraisers of Customs in the customs
Depar tment

(c) Superintendents of Customs (Preventive) in
the Customs Department

(2)(a) The vacancies to be filled by promotion
shall be filled in accordance with the common
seniority list of the three Group B categories of
the officers mentioned in sub-rule (1) above.

(b) The seniority of the Officers in Group 8
feeder categories of service for,eligibility for
profnotion to Group A shall be determined on the
basis of their regular length of service in their
respective Group B categories, subject to the
condition that the inter-se seriiority in each
feeder category of service shall be maintained.

(3) (a) The promotions shall be made
principle of selection on merit basis.

on the

(b) The Commission shall be
making promotion to Grade VI."

consulted for

5- 1 he .applicant had taken the Civil Services

Examination pursuant to theto the advertisement referred to
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above. The results of .the examination had been declared

on 13.9. 1992. As referred to above, the rank of the
applicant was 538. He was selected and recruited in

Civil services Group 'A' and B' in pursuance of the

instructions of the Department of Personnel and Training

dated 26.9.1992. He joined the foundational course at

S.V.P. ■ National Police Academy, Hyderabad. On

conclusion of the said course., he was allocated, ttie

Customs Appraisers Service Group B'. A formal letter or

appointment was issued on 8,2.1993 wherein his date of

joining was given with retrospective effect i.e.

17. 10. 1992 when he joined the foundational com se.

b, An affidavit was filed by the Central Board or

Excise and Customs before the Supreme Court. The

relevant portion of the same reads;-

"It is further submitted that;
Promotiori auota vacaricies iri IC&CES are

required to be determined for each year right from
1980 onwards and apportioned in the ratio of 6: 1 :2

of
amongst lupdt. of Central Excise. Supdts.
Customs (P) & Customs Appraiser respectively.
This has also been done.

From 1980 to 1996, there have been 2'i76
apDOintments to IC&CES by promotion and 873
appointments to the Service, by Direct recruitment
The total appointments to IC&CES from 1980 to 1996
have thus been to the tune of 3349 and these
figures have to.be taken as the total vacancies in
IC&CES during the period from 1980 to 1996. Going
by the foritiula of 50:50 the share of proifiotees arid
DRs comes to 1679 for each. As against 16/5
vacancies for prornotees, the actual appointments
of this category to the service from 1980 to 1996
has bs^en to the eixtent of 24.76. Thus 801^
vacancies of DRs were diverted for appointment of
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I";.:.*;"""' .... .....uj.lect recruits

u

these applicants had fued ■ ■

AppUcatlops detoPP this Tctdppai atpce the f
i-esRondents was cor I r aPtion of the' - ai y to the Rules. Tfie -0, 1 •

■  that Badlar.1 had filed an app„c.,"
--^^pAed arJth:

-otlud that, the appticauts.

'Applications were bei rn^-re being contested. Thu- r ■ t.
had on earlier r- ••■ p' occasion dismissed the o.,,.
Poldina that the -the applications are barred bv r-
■'"urther that nr.rtor sons who were likelv i-n kj-iKei.y to be afferttrra
the aoD 1 i r.-i +• n r- ®P' if«ppi iCcttions were .^, 1 1,- ,

-Ptles. aoori -Bated asA Q QI i e V e d b v r h o <.oy tne same, thev
"'■it -Betition Ro.S529r200, f ' —BPd Civil
Oelhi Hldhr- , "^-h was disposed of bt theiQh Court on 17. 7 2007 ti
aside l-he fjrdi, '' i'-'tnas Of this Tribunal on both the -
-B' tPereupor, the ,natter t-n .
T,. ■ t ■ ''einitted to ti •"ibunal for n . ■ .

consideration. Thereforr^-B3tl,„s Which have already , /before, the
-r been agitated ir i- ^■—esald controversy cannot be re-aeit-r ,

9itci ted afresh

'■ Oh behalf Of the aoplicants a- j.
tte resume of the f-rr " ' -PPSrent fromhe tacts given above, the mai,
MS that they hart r pPPtention'Py Pad come to know from the -fr- .
wo have reproduced above -r ^-' ^bavit which
/o « ""l-yp"' number of
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Pro/notee of-r- -
1996, during

K,

Applicant corf
^op tended th-f-^■ iia t htzi

affidavit thr, to ,
'®' 801 costs of . tde

,7"'"'- -0 divar7:"" -
°  =^'"'-°--tdat 99off77 "e,  Assistant cc^jroiors ® tha

'Odavs prior to -tt,o ^-dar
"■« dnion Pubi.., """-dtion of tde finsl

'"■ " ^'•"ottons dad b7 " a-d ever, ..
- oonta„t7 r"ou.ber Of direct recrui,"

-'dasoerai77-^^^'- ''--«'-ion
basj 2 of c- • ^^Qtion I-ivii Services Exsiri Gained on

fdfd: 6s„ , ' 'ff'Otior, ,99, _ oandidst
tde corro t' --"d A' r
Auies" ._  ■ ■ ""--Cdtding to toe aopii,, , ' ="«dted as pe,,
'=■" "'ft oervloes n-,9 "9 'Oflard to tOe
5®-foo toe ,. " '^I'd'-ted at to^ddodation coarse tt
^"^'5000 (-,7: f . . ttisr-Q .

^"dtf being a,,„r.. . "'"'®d a fair

&

chance of t t ■ ^'^Pfse, there oyt
being allotr . ^

'^^'Oitp 4 ^ the Central Civi i
applicant WQ. "■

'•^^^•istence , of .,,0 . aware -k^
vacancies i,-, - ^he

that succc. P<^'-ticuIar year .- ..
in thr ' '"-'^Pbidete<- -

..y --- thing .ast f
r""' ---tion Of -th the

dfd7 t:;v" -
ser ^®®-cies er^ ■ '^^"^darencv,were not Pnown, „ "artiouier

deen proteoti, -e
^/U -^derests bv

I  ,

'■ ', !
I: !
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vacancies being inforrned/notified. The information had

not been given in accordance with the instructions. The

Ministry had not carefully calculated the same. If that

had been so done, the applicants would have been

allocated to Central Civil Service Group A' and that it

was only a modus operandi available to prornotees. It was

also pointed that in OA No.2302/1999 certain notices had

been given ^9, certain affected parties but they have not
cared to contest. m this view of the matter, the

contention further proceeded by the learned counsel was

that it would amount to fresh selection.

10. On the contrary, on behalf of ,the^ respondents,
it has beer, urged that the applicants had accepted the
croup B posts of Appraiser and they should, therefore,

be estopped from claiming Group 'A' posts. Applicants

have no legal right to be appointed to Group 'A'service.

If the claim is accepted,, it would tantamount to .fresh
selection in 1999 instead of 1991 ,

'I - We have carefully considered the said
submissions. In the first instance, we refer with
advantage to a fact that the Delhi High Court had at two
Places mentioned that it is not disputed that before the
Tribunal, the respondents had hot raised any contention
Oh merits. It appears that these particular important

observations occurring in the Judgement of the Delhi High
court were basically confined to the number of vacancies
and the factual positior, thereto. It is obvious from the
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nature of events already stated on merits of the matter-
that the same had been contested tooth and nail. This is
for the added reason that the Delhi High itself had
deemed it appropriate to remit the case for consideration

Tribunal after setting aside the findings
pertaining to the facts which we have already referred to
above in the preceding paragraphs. It is this fact that
prompted us to re-consider the matter on merits.

12. In the opening paragraph, we have already
referred to the decision rendered by the Supreme Court in
the case of Bablani. The facts' in the case of Bablani
were almost identical. Therein also before the Supreme
f-ouft, it had been conceded that as per the recruitment
rules (already reproduced above), there is quota of 50%
for direct recruitment and 50% for prornotees. The
Vacancies which have to be considered for applying, the ^
quota- of 50% for direct recruits are not just permanent
vacancies but are temporary vacancies of long term
duration. However,, by mistake upto the year 1990, only
permanent vacancies which were available to direct
recruits were notified. That position is stated to have
been (Qctified in the year 1990. "Keeping in view these
facts, this controversy (Bombay Bench) had allowed the
application of Bablani. We have reproduced above the
relevant portion which clearly shows that the Supreme
Court had not approved the findings of the Tribunal for
various reasons, including that the appointments which
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(^0p0 (iia.de way back in 1974 ouQht not to have been

disturbed. It similar relief was directed to be granted

to all those who were in the merit list of 1974 of Indian

Administrativ£i Service and Allied Services Sxaminatioti

and who were placed in Class II posts because of wrong

notification of vacancies, there would be a complete

disruption in the postings and positions.of the persons

appointed. Therefore, it is obvious that the Apex Court

had already disapproved the type of relief claimed by the

. applicarits.

13. Learned counsel for the applicants in that event

had urged that the applicants are only a. few in numbers

and and can be accommodated. However, others who have

not cared to come to the Court, necessarily would not be

entitled to the benefit thereto. He has specificallv

drawn our attention towards a decision of the Supreme

Court in the case Ashok Alias Somanna Gowda & another v.

State of Karnataka by its Chief Secretary & others,

(1992) I see 28. In the said case, the Govt. of

Karnataka had invited applications for recruitment, of

Assistant Engineers for Public Works Oepartmerit.

Selections were to be made on basis or marks obtained in

the qualifying examination and the marks secured in the

interview in accordance with the Karn.ataka State. Civil

Services (Direct Recruitment by Selection) Rules 1973.

There was some controversy pertaining to the marks to

which we need not pay any attention,but those private

individuals had filed an application before the
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Administrative Tribunal on the assertion that the

percentage of marks for viva voce as 33.3% was excessive.

While discussing the said matter, tlie Supreme Court held

that selection process was unconstitutional. but the
not

other candidates who had/approached the Supreme Court

were not entitled to their relief. Identical was the

view expressed by the Supreme Court in the case of State

of Orissa & others v. Prajnaparamita Samanta & others,

(1996) 7 SCO 106. Therein, the Supreme Court held that

the results cannot be kept in limbo and almost in similar

terms concluded

8. Admittedly, the petitioners and the
appellants in question had approached either the
High Court or this Court after tl-ie decision of the
High Court on 2 7.3. 199Z. The High_ Court, has
rightly set down the said date as a cut-off limit
and directed consideration of the answer books

orily of those examinees who had approached ttie
High Court till that date.. It is only those who
are diligent and approach the court in tiriie who
can be given such relief. , ,. The academic year
cannot be extended for any length of time for the
benefit of those who choose to approach the court
at their sweet will. The consideration on the

basis of which relief is granted in such cases is
always cirounfiscr ibed by the tenure of t:he academic
year(s) concerned. We, therefore, do not see
anything wrong if the High Court has laid down the
said date as the cut-off date for the purpose. In
the circumstances, there is no merit in tliese writ

petitions and the civil appeals, and they are
dismissed witlt no order as to costs."

lA. In the present case, there were 18 such

apprications, but during the pendency of the same 2 more

applications were filed. They also pray that they be
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given the seme relief as the other applicants. Since ;
this IS Che dicta of the Supreme Court, we hold that in

case there was any relief that was to be granted,
necessarily, it can only be confined to the apoUcants.

15. We have already referred to the basic argument
that according to the applicants, the number of direct ■
recruits as per 1991 Eyairrination was only 60 and as per
tho the allocation list inaintained, specific number of
persons has been absorbed in Group a Service.

Ac..ordina to the applicants, had the correct number of
vacancies been intimated, they would have tieen allotted '
to the Central civil Services Group 'A'.

I

16- We have already reproduced above the affidavit ' i
that was filed before the Apey Court by the Chairman, ^
central Board of Evcise and Customs. , it indicates that
from ,930 to 1996, there had been 29 76 appoint,tents by
promotion and 373 appointrrrents by direct recruitment. !
Acting upon the formula of 50:50, the share of the ■ '
promotees had far evceeded the number of direct recruits , \
that had been appointe-id.

Since this fact is being relied upon by the
.applicants, we do not dispute the same. l„ face of the
aforesaid, it would be patent that this Tribunal will not

""oh year the vacancies
cannot be that it there was a shortfall in the
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vcicancies indicated in the year 199 1 then all the

vacancies should be placed in one basket for the benefit

of persons who took the test for that year. It had been

d  conrinuous affair in this regard. in this process,

therefore, further problnB will not be meteriel not only
for the reasons to be recorded herein but also that

specific and precise figures are not being calculated are
not brought to our notice. '

IS. During the course of submissions, the method of

selection in service had been explained. Options arie
given to the candidates and they have to exercise tife

same giving their preferences for a particular service in
l:he year m ohich they like. When the results are

declared and merit list is drawn, the names of the
candidates are despatched as per their options and the
merit list. No person in this process has a right to a
post. Applicants also cannot insist that they have a
fight to a partiouiar post, it is only liypotheticai
manner that they apprehend that they may get Class A

post in the same service. There is no mala fide imputed
nor any allegations. A specific number of vacancies had
beer, advertised and this was so on basis of requisition
for the number of posts in the Customs a Excise
Department. . There is no order verifying the number of
posts notified. Consequently the posts have to remain;
the basis and in accordance with the posts that were;,
advertised and requisitioned by different Departments.!
ailocations have been made. There is thus little scopej
tor .interference.
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19. In Ashok Kumar Pandey's case which we are taking

as a test case, we are informed by the respondents'

counsel that last cut-off candidate was at SI.No.225 in

Class A post and the said applicant was at 31.No.538.

With so much of """difference that existed, the settled

things need not be unsettled after so many years because

if the exercise which the applicant seeks us to undertake

is done, it would mean total re-allocation of posts even

for others. We rind no just reason, keeping in view the

observations made in in the preceding paragraphs, to do

so.

20. Otherwise also, the. plea that, the Custsoms &

Excise Department was bound, to, ;, indicate , the precise

number of posts is without merit. Our attention in this

regard had been drawn, to the fact that there has to be

finalisation and reporting of the vacancies. A^^
extract, from Customs and Central. Excise Administration

Bulletin appearing in 1969 July-September Edition was

read to us and a copy of the same was brought on record.

It pel tairis to timely finalisation of Rules and reporting
of the vacancies. It refers to what the Commission has

brought to the notice of the concerned Ministries/
Depai tinents that they did not furnish in time the

necessary information. It reads:-

3. The Commission have.also brought to the
notice of this Ministry that the
Ministries/Departments concerned... do, not always
furriish in time the necessary information
regarding number of , vacancies. In this
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connection, attention is invited to the following
observations made by the Commission in their
sixteenth Report;-

T^le Cbriimission consider it essentidl that
in the matter of all recruitments, and
particularly of those through competitive
examinations, the appointing authorities should
plan their man-power needs well in advance of
the actual requirements, with due regard to all
relevant considerations including inter alia
the period of training of the recruits before
they become available for actual posting, A
clear and well-considered policy in this regard
would go a long way in ensuring proper manning
of the Set-vices,

^ "The Commission experience considerable
difficulty whenever the Ministries/Departments
concerned are not able to intimate to them in
proper time the number of vacancies required to
be filled through an examination. It is
considered necessary in the larger public-
interest that the vacancies should be computed
as accurately as possible and intimate to the
Commission well in time to be notified by
in their notice for the information
prospective candidates. The response
candidates depends in a large measure on
number of vacancies available for being filled
up. There have, however, been occasions when
the Commission, in the absence of any
information from the Ministries concerned,
could not indicate the number of vacancies even
approximately, and they, had to say in the
notices for the examinations that the vacancies
would be notified later. • The Commission
consider that this is not a satisfactory
arrangement. Difficulties also arise when the
actual requirements of Government turn out to
be either far in excess of those notified or
much less than those intimated to prospective
•candidates. "

thern

of

of

the

Thereupon the .Ministry of Home Affairs had taken a

decision that theie should, _be , timely information

pertaining the vacancies arisen and about to arise. The

same also reads

" (a ) The Ministries/Depar tmen ts mak i n g
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recruitment through competitive examinations held
by the Commission should asses carefully the
number of vacancies required to be filled during a
particular recruitment year, with due regard 'to
all relevant considerations., including the
vacancies likely to occur, as a. result of
retirements, promotions, etc. arrd to report these
to the Commission in time for being notified by
them in their Notice for the information of
prospective candidates, so that, as far as
possible, the_ necessity of taking more or less
candidates than originally notified does not
an se.

(b) Any vacancies arising thereafter, but
results are announced, should be

notihied forthwith to the Commission. in other
words, firm requirements are required to be
intimated to the Commission well before the
results are announced.

(c) Once the results are published, additional
persons should not normally be taken till the next
examination. Nor should vacancies reported before

results, . , be ordinarilyWithdrawn after declaration of results. if
however, some of - the candidates
recommended/allotted for appointment against the
specific number of vacancies reported in respect
of a particular examination do not become
available for one reason or another, the
Commission may be approached, within a reasonabDe
tyne, with request for replacement from reserves
If avylable. When replacements may not be

?■' '^^^ancies that may remain unfilled
.u®. reported to the Commission for beingfilled through the next examination. "

21. These instructions indicate only that to avoid
inconvenience, there should be timely notification of the
vacancies in the Commission. It does not indicate that
they would fluctuate in case the number, ., of vacancies
indicated are less. m fact, the .Ministry of Home
Arfairs Office Memorandum dated., l 3. 3,.,,.l969, , copy of which
■IS at Annexure A-8 indicating that there should' net be
sporadic recruitment at one time. / \
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__ 22._ Vacancies are..aPj;llLQ,d--as_pe.r the .requir^jrient of

the.concerned Ministry/Department and thereafter acting on

the same, Civil Services Examination held. Normally,

said vacancies had to, be adhered to. It confers no right

on any person to insist that more vacancies must be

notified and if not notified, the same must be given to

him increasing the number of notified vacancies. This is

because of the well settled principle that a person only

has right of consideration rather than a right to

appointment.

23. Our attention has been invited to a decision of

the Supreme Court in the case of Miss Neelima Shangla v.

State of Haryana & others, (1986) 4 SCC 268. Therein the

petitioner (Neelima Shangla) was not inoluded in the

select list. The Supreme Court had found that she was

entitled to be appointed against the post kept vacant

pursuant to the Court's interim order. Direction had

been given to appoint her. It was further held that

since other candidates had not questioned the same, they

cannot be held entitled to. general order.

24. It is obvious that the case of Miss Neelima

Shangla (supra) was on a different premise and was

confined to its peculiar facts. It was not the similar

controversy before us. It is totally distinguishable.

25. A feeble attempt on, behalf of._.some of the

applicants had been made that their seniority would

yh
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be affected. we finri

NO. .oes -a,oa to .ot upon ,n,
^ it. require further detailed ov •

insistence of • ' jhe
'  seniority will only arise if a ne

allotted fo - person iscced to d particular servi^.^ . ,u

not "11 ^+ " applicants arenot allotted to Grn/.n -a-

^aoon.; L. -
■  ---l- such a

NO other argument hae been advanced.,

27. For these reasons, all the
^^thout .erit .ust fail and are dis •

are dismissed. No costs.

^s.K^wernrr
Member(a) (V.S.Aggarwal)

Chairman

SNS


