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ChN 1 KAL ADMINiS 1 kA i iVb IKibliNAL, HKiNGiPAL BbNbH

OA No.2263/99

Q  New Delhi , this ̂ th day of May, 2000

Hon'ble Shri Justice V.Rajagopala Ready, yc(J)
Hon'ble Smt. Shanta Shastry, Member(A)

A.K. Jalasry

1 2-D/DA Block
Hari Nagar, New Delhi-64 .. Applicant

(By Shri S.P.Sharma, Advocate)

versus

Union of India, through .

1 . Secretary
Ministry of Urban Affairs & bmployment
Nirman Bhavan, New Delhi

2. Director General of 'w'orks_
CPWD, Nirman Bhavan, New Delhi

3. Executive Engineer
J Division, CPWD
RK Puram, New Delhi .. Kespondents

1,By bnri R.v.oinha, Aavocate)

OkDlk

Hon'Die umt. ohanLa bhastry

The applicant has impugned the order dated 26.6.99

by whicn recovery or ot che amiount k^. 19,01:i3 mci^ uccn

ordered declaring the earlier pay fixation from 1.2.66' .^

to o 1 . 1 b . 98 as wrong i y miade.

2. 1 he applicant is a Junior bngmeer in the Or rice or

Lhe bxecutive bngineer, J Division, chWD, New Delhi. He

was in the pay scale of Rs.425-700 when he joined as JE

on z,3. f I. I he pay seaie was rev i sea with etf ect t rom

1 .1.86, as 'per the recomimendations of the 4th Central

r'ay uoiTimii ss 1 on. i ne uovernmenT. ot india haa LaKen a

decision vide their order dated 22.3.91 that there would

be two scales of pay for JE/Section Officers in the CPWD

namely Rs.1400-2300 and Rs.1640-2900. The entry grade
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would be Ks. 1400-2300. On completion of t> years service

in the enLry grade, Jl is to oe piaceo in Lhe pay scaie

of Rs.1640-2900 subject to the rejection of unfit.

Appi iocint had aireaoy put in g years service as Jt in

the entry grade i.e. Rs.1400-2300 and he was granted

one scale ot ks.1640-2900 as on i .1 .66 and his pay was

rixed in that scale. While so fixing his pay, the date

vjT i i i\.^rc:me? it WdCD uarNdi cio iiii.o.sij as this nappened to oe

his date of increment in the old scale and all future

incremenLs were paid to the applicant accordingly. Now

in i999, the audit party which carried out inspection of

uhc u uiv iSlun ui vjrnij found thap the pay fixapion was

wrongly done as the increment was to be taken into

account from i . i .a/ atper comipiepion of one year service

in the scale of ks.1640-2900 and not from 22.3.66.

Accoraingiy recovery of the excess paymient made was

ordered in instalments of Rs.500 per month. The

app1 1canp was intormed accordingly on 27.6.99 that one

instalment has already been deducted for the month of

.  September, 1999. Applicant represented against the same

several times however to no effect. He has therefore

Ti led Lhe present OA seeking to refix his salary

according to the date of increment in the old scale and

to tSiUiid PC him deduopion made trom the salary towards

recovery with interest.

3. It is the contention of the applicant that it was

wrongrui on the part of the respondents to order

recovery on account of the excess payment made due to

wroi pg pay rixapion after several years had passed.

Act..ording to him, his pay fixation which was done

t
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ini11 a. i iy on tns bssis ot 3'i lowins incrGmsnts in tn© n

scsis on tPiS QSuG OT incrsrnsnt qug in thG oid auSic w

0 correctly done. He has cited the judgement of the

Hori Die oupreme Court and the decisions of chiis iriburiai

on the same issue,

4. None was present on behalf of the respondents even

on second cai i . il is seen trom Lhe counter reply ot

the respondents that regulation of inorement in pay

fixation/piacement in the nigher scaie is done as per

statutory provisions under Rule FR 22(1)(a)(2). The

speciTic point regarding granc ot increment after

fixation of pay as on 1 . 1 .86 in the higher scale of

Rs.1640-2900 was clarified vide DG(w)'s CM dated

20.11 .91. This clarification was based' on the

instructions of DoPT in their OM dated 22.5.89.

Acoording to this when a government servant is appointed

from one post to another where the appointment to the

new post does not involve assumption of duties and

responsibilities of greater importance than those

attached to the old post, he will draw initial pay in

the stage of the time scale of the new post which is

equal to his pay in respect of the old post, or if there

is no sucn stage, the stage next above nis pay, in

respeot of the old post. While in the former case, his

I lexL, increment wi i i become due on tne date he would nave

received an increment in the old post, in the latter

case his next increment in the new post will become due

on completion of the required period in which an

increment is earned.

(I



D initially it was made cisar in ths latter da^ad

22.3.9i of the Ministry of Urban Deveiopmant that the

higher scale of Rs.1640-2900 will be available to JEs on

completion of 5 years service subject to rejection of

unfit. However, this will not be treated as promotion

grade but will be non-functional with no change in the

duties and responsi oi1i tias. inis being the posi tion,

the applicant could not have been given increment w.e.f.

i  . 3.66 as was allowed to him while fixing ms pay

initially. vvhen the same was detected by the audit, it

was rectified by refixing his pay at the minimum or the

scale of Rs.1640-2900 with the next of date of increment

on 1 . 1 .6/' raising his pay to ks. I /'OO and it. requited in

the recovery of Rs.19,269/-.

(j, Kespondents have aiso rurthei submitted uhat uhc

judgements referred to by the applicant have no

universal appl ication. Besides Government of India,

DoPT have not amended the relevant rules in the light.of

L.he judgements and therefore the exisping rules have

been applied in the case of the applicant.

7. we have heard the learned counsel for the applicant

and perused the pleadings. At the outset, we find this

1ssue nas a i ready been decided by the Hon'oie oupreme

Court and by this Tribunal. It has been clearly held in

the jucgemenr. in Lhe case of u.B. Hrasad vs. UOi in

Civi l Appeal No.6/1/ /9b Gated 16.3.99 that when there

nas ceen revision or scale, appi icanos wouio oe entiuieo

to next increment on the normal date of increment in the
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'  ' lower scale and not on the completion or i k: monpns or

service in the revised scale. In this judgement., the

Hon'ble Supreme Court also made it clear that officers

similarly placed as the appei lant could be entitled to

get increment in the new scale of the pay due in the old

scale. The appellants in the OA decided by the Hon'bie

Supreme Court were aiso working as Jhs in Public Works

Department of Delhi Admn. Appl icant's case is identical

to the one decided by the Hon'bie supreme Court.

Recently we have aiso decided an identical ma'cter in OA

No.2400/96 on 20.4.2000 allowing the OA and to extend

the benefit of date of next increment in the old scale

after the pay fixation in the new scale with efrect from

i . i .86. Applicant's case is square ly covered by the

judgement of the Supreme Court (supra) as wei i as Oa

4 0 0 / 9 u .

8. This OA is therefore allowed and the impugned order

dated k!6.6.99 is sen. aside. Keoponderits arc dire\...ted to

restore the original pay fixation done prior to the

impugned order and to refund the amount already deducted

from the salary of the applicant but without any

i nterest.

9. There shall be no order as to costs.

(.umt. onanta ohascryj (.v.Kajagopaia Reddy)
MemberCA) Vice-Chairman(J)
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