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^  ORQgR

s{.;R«-Adi Qgt'V/CCftV; '

Applicants impugn respondents* order dated

19;^11'|98 (Annexure-A) and dated 3lo^5,^99(Annexure-B)V

They seek regular promo tion/senior! ty as Superintendents

from 1985 and 1986 respecti\/ely uith all consequential

ben ef itsfj

Shri \j^^o%aini & 3 others had filed OA No#^1683/87

challenging respondents' order dated 2*.^10i'87 promoting

the present applican ts Cuho uei® re^ondents in that

OA)' from the post of Assistants to that Superintendents

0  (Rs'|550 - 9D0) without holding a Ltd.^ Departmental

Competitiv/e Exam/(LOCE) in 1987^ They prayed that
the promotions be set aside and respondents be directed

to hold the examV as envisaged in Recruitment Rules

within a-, specified schedule of time before making

any appointment to the post of Sup erin tenden t:#'

0y order dated 3*7i'^8 9j the OA was allowed to

thei^extent that appointments of the present applicants

O  as Supdt«»' were quashed and set aside^'^ Official
respondents were directed to treat the appointments

of the present applicants as adhoc and continus

till the vacancies by exams.' in 1 985, 1986, 1987 and

1988 were filled in'?' If they got selected,"' their

services as Supdts. would be regularised but in

ca^ any of than failed to qualify in the examination,

he would have to be reverted?^ The Tribunal had further

directed to hold exams, for the vacancies in 1 985, 1986,

1 987 and 1988 seperately after a gap of 2 months each

beginning from August, 1 989 in which all the eligible
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f  candidates uho had completed 3 years' service as

Stenographer/Assistant on IJil.'BB uould be eligible te

sit in tee LDCE- 1 985 and similarly for the years 1986,

1987 and 1988'^

4^i Thereupon official respondents conducted

LDCEs for the year 1985, 1986, 1987 and 1988 for

the post of Superintendent under the LOCE quota

i.^et^ 33.1;/3^ quo ta and remaining 66.2/3^ quota

being filled up on the basis of seniority-cum-

fitness^^

5^ Respondents* order dated 19i'9.'RD (Annexure-A4)

reveals that Applicant No .'1 Shri B»L«3ain and Applicant

Nop2 Shri NfKlDain passed the exam.' in 198 5 but uete

regularised as Supdts. on 29,^1Ti'89 uhile Applicant

No';^3 Shri Rohtash uho passed the Exam'.-^ in 1986 uas

regularised as Supdt.^ on 3T'(^1»'90^

6^ fleanuhile a RA seeking revieu of the Tribunal's

order dated 3^"^89 filed by one of the applicants

in that OA uas rejected on the ground that applicant

O  had to first pass the LDCE and if he had any grievance

in regard to his seniority, he OJuld repretent there-

af ter."'

7.' Thereafter the pretent applicants filed

OA No.'9 30/92 alleging that the Tribunal's order dated

3.7 .% 9(supra) had not been properly implemented In

particular they impugn respondents* order dated 19,'9,'91

(supra) the teniority list of 3une'^'l99l and oonsequentis

promotion order based on the aforesaid seniority list

dated 0 9,11 91 and 14^1*192.'^ They pray that a

direction be issued for implementation of the

ru
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directions issued.in ihe OA and the seniority list

should be quashedll They pray that they should be

regularised relating to LDCEs uhich uere conducied

later on and in uhich thay had qualified and their

names shculd be incorporated in the seniority list

according to the senioritjf norms as per the direction

of the Tribunal^lj

8,^ OA No, 933/92 UBS disposed of by order dated 24,2,'98

(Annexure-A?) uith the directions reproduced in the

body of impugned order dated 19^11/98, A perusal of

Q  aforesaid order dated l9|hl,^98 rev/eals that pursuant to
the same'",' a draft propo sed seniority list adjusting

applicants according to the year in uhich LDCE

\/acancies had arisen,' uas circulated for the purpo^

of in\/i-ting objections, if any, from the affected

persons,^ After considering the objections and the

relevant rules and orders', respondents decided not to

grant seniority to the applicants from the date and

year to uhich the LDCE relates for the reasons contained

O  in the body of that order uhich is nou impugned in the

pre eent OA^

9.^ Ue have heard applicants* counsel Shri B.B.^taval

and respondents' counsel fls.'Goel, Ije have perused the

materials ay/ailable on record and considered the matter

carefully,^

10^<? A similar issue had occassion to be examined by

Full Bench of CAT PB in its order dated 5i^2^'93 in

T.A,No^'4 3/87 Ashok flehta \ls» Regional provident Fund

Commission and connected ca^ reproduced in Full Bench

Dudgments of CAT 1991-94 Volume III Bahri Brothers,Delhi/!

uho se conclusions are reproduced belou:-

L
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^  tiB.xn the light of our abov/o di sou sskin/ue
ansuer the questions referred to us in the

context of the facts of the^ cases as follousj-

(a) The officers promoted on the basis of

seniority subject to the rejection of

unfit and tho se promo ted on the resul t of thP

oompetitiv/e examination shall be treated as

promo tee So^

Persons promoted by both the modes of

promotion shall be included in a common

seniority listi^
Their inter se seniority has to be determined

on the basis of their total length of service

uhich will be reckoned from the actual date

0:f their promotion in accordance with the

O  relevant recruitnent ruleso^
Promotion by way of adhoc or stop-gap

arrangement made due to administrative

exigencies and not in acPordance with

rules cannot count for seniority'*^

Principle 's'laid doun by the Supreme Court
in the Direct Recruit Class II Engineering

Officers* Association and others \iso' State

of Maharashtra and others uill apply as

exaplained by the Supreme Court in Keshav

Chandra 3o shi and others etc.* MsJ Union of

India and others only to cases uhere the

initial appointment is made deliberately

in disregard of the rules and the incumbent

alloued to continue to the post for long

periods of about 15 to 20 years without

reversion till the date of regularisation

of service in accordance with rules',^ there

being power in the authority to relax the

rules.^

(b) The rota quota principle of seniority is not
applicable for determining the seniority to
the cadre of UDCs in these casesV'

(c) The order of the Supreme Court in Mohinder
Kumar*s case constitutes binding precedent as
held by the Full Bench of the Tribunal in R.Q,'
Gupta's case even after the judgment of the
Supreme Court in the Direct Recruit Class II

Engineering Officers' Association ca^Q

■ ^
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^  (d) As the correct principles for determining
seniority in the c^dre of UOCs ueie clarified
by the supreme Court in Mohinder Kumar*s
case on and as cases in regard to
^niority in the cadre of UDCs ha\/e been pendiS
since long', it-uould not be just and proper

to decline relief in regard to recasting of
the sehiority list on ihe ground that it

uould have far reaching and unsettling effect

in managing the cadres of not only of the
UDCs but also the posts in the higher grades:S

1 In our view the aforesaid ratio of the Full

Bench order in Ashok Hehta^s case (supra) is fully

applicable to the facts and circumstances of the

present casei^ As in that case^so in the present

o;ne^the officers promoted on the basis of seniorily

and those promoted on the result of the competitive

exam,'' have to be treated ag promo tee s,and included

in ;a common ^niority list," their intersa seniority

being determined on the basis of their total length

of service^ to be reckoned from the actual date

of their promotion in accordance uith the relevant

Q  recruitment ruleso^ Uhile promotions byuay of stop
gap arrangement made due to exigencies and not made

in accordance uith rules uould not be counted for

seniori ty'^'f Principle 'B* in the Dir ect Racrui ts'

case (supra) uould not be applicable because the

initial appointment uas not made deliberately

in disregard of the rules and the incumbent did not

continue Og the post on adhoc basis fot 15-20 years y

uithout reversion till the date of regulari sa tion

of service, there being pouer in authority to relax

the ruleso^ The rota quota principle uould al^ dot

be applicable ag the; officers promoted on the basis



V  J*.

o

- 7 -

.  of seniority as uell as those promoted on the result

of competitive exam^l^ hawe to be treated alike as
promo tee sf Nothing has been shoun to u s to establish
that the aforesaid Full Bench ruling in aforesaid A shok

flehta's case (supra) has been stayed, modifisd or set

aside

12. In the result this OA is disposed o f ui th a

direction to respondents to determine the seniority

of the applicants as Superintendents in accordance

uith the principles laid doun in Ashok riehta's case

(supra) by a detailed', speaking and reasoned order

^  as exp edi tiously as possible and preferably uithin
4 months from the date of receipt of a copy of this

order.' If^uhile so determining the seniority of the
applicants, any person is likely to be affected

o

adversely, respondents uill put him Svto notice and

consider his objections, if any before altering

his seniorityi^

13.1 The OA is di^osed of in terms of para 12 above.'

No costss^

( DRrAr.\;FDA\yALLi ) (s.r.aoige: ) ^
|v1E|v1BEr(D) 'JICE CHAIRflAN(A) ..
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