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,H day of '.'2001Neu Delhi : dated.' this the V
hon-bu .b:svr:mioe.VICE
HON 'BU

Rajdev/V
(936/N\iJ). ,.

'"s'.
Neu Qslhi

(ay ftdyocats: Shti Shyan, Babu)
-\i arsus.

....ftpplicsnt,

^ • ?h?54h'i ti^CU ar iaoretaty','
5, Sham Nath Marg'j
Qe 1 hi •

2.i ftddl •■'Cammissioner of Pa"(Northern Range) Delhi,
poli-ce HeadguarterjI,p'Estat|;
N euJ Qe 1 hi"«'

3J( Mdl'loy-'Commissiansf of Police',*
(North Uest Oi^.tt.),
p.^S.'Model Toun^
I\1 eu D el hi

,Responchnt3<

(By Adv/ocate: nrs.' Meera Chhibber)
ORDER

Applicant impugns the enquiry report ( Annexure-E
the disciplinary aothority>3 order dated 24.-12.^6 (Ann.W
and the appellate authority's order dated 1 r.-lWJS? (»nn .-I
He seeks reinsta tanen t uith consequential benefits'd

i
i

Applicant uas proceeded against depar tm en tally;
on the charge dated l6o^5.^95 (Annexure-O) that uhile
detailed for duty at flukherjee Nagar Sandh on 16,Ml,'93
for 8 pJhioi to 6 p.m.^ he did not turn up for duty and ^
as such ujas marked absent#^ He resumed duty on 22j5»94
at PS flukherjee Nagar after unau thorisedly absenting

himself from duty for over 6 monthly and 5'days.t
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3,' The Enquiry Officer in his findings^eld the

charge as pro\/ed.^

A copy of the Enquiry Officer *3 report uas

furnished to applicant on 6,%;i^96 for representation"^'

if any7 but applicant did not submit any representationo'

Thereafter applicant uas given an opportunity of being

heard in person, but the Disciplinary Authority's

order records that applicant absented himself^ Thereupon

after going through the materials on record, and

agreeing uith the Enquiry Officer's findings," the

Disciplinary Authority by impugned order dated 2^mJ.96

removed applicant from service, which order was Upheld

in appeal, giving rise to the present OAV«

5.' At the outset we note that this OA has been filed

beyond the period of limitation and the grounds taken by

applicant in P1A [\lo^^0 50 / 99 seeking condonation of

delay are unsatisfactory Howevery we are also examining

the grounds taken by applicant on meritsll

6«^ The first ground taken is that applicant's

absence was not wilful, even if it uas unauthorised ,

and hence his removal from service is illegal and

arbitrary'il Applicant admits his absence uas unauthorised;'

He claims that the absence uas not uilful, because he uas

unwell, but no medical certificate has been shown to us

during hearing, and even if applicant claims to ha^e been

unwell during the aforesaid periodV he has failed to

explain uhy he did not apply for leave, supported by

medical certificate for the rele van t p eriod'^ The fact

that applicant was suffering from depression does not

make his absenoB any 1 ess uilfurjl TTiis ground ttiereforf/

7;' The next ground taken is tha^trapplicant^-^ ' .^uui
bad record uas taken into consideration by the authoriti

without making it a specific chargey In this connection
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^  V V /ue note that the charge against applicant\j^ that he

had absented himself from 16.'11^93 and resumed duty on

22j5»^94 after absenting himsolf from duty for over
6 months 5 daysi^ The Disciplinary Authority in his

order records that applicant uas called to the orderly

room on 2 3^7 and 3l'Jl0 i^96 to give him an opportunity
of being heard in person'^'' but applicant uas reported

to be absent from duty, and even when the disciplinary

passed impugned order on 24^12,^96 applicant uas absent

from duty'i^ Applicant's absence from duty in 1996

cannot be said to be his previous -'bad record relevant to
#■

his absence in 1993-94 , uhich required it to be made

a specific charge,and hence this ground does not avail

the applicant®

It has next been contended that the Enquiry

Officer's report is not a reasoned one.^ This contention

is baseless® It is not applicant's ca sS that he uas on
duty during the period 16®11®93 to 22®5®94, and in

f  ca^ he failed to produce any defence uitness to

give evidence in his favour;'

S." The next ground taken is that the disciplinary
authority has not recorded a finding of grave misconduct

recording applicant unfit for police service.' It is

nou uell settled in a Full Bench decision of the

Tribunal that it is not necessary for the purposes of
Rule 8 (a) Delhi Police ( P & A) Rules for an explicit
finding of grave misconduct to be recorded before

imposing the penalty of removal from service on a

delinquent, and it is sufficient for the purposes of this
rule, if a perusal of tte impugned order reveals that •

the competent authorities had kept the provisions of this
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^  rule squarely in vieU uhen imposing the penalty of

removal from service'^ A perusal of the disciplinary

authority.'*s order dated 2^h^^2v96 reveals that he

had kept applicant's total disinterestedness in service

squarely in vieu^ yhile imposing the penalty of removal

from service.'' In State of UP \is.^ Ashok Kumar Singh

1 996 (32) ATC 239 the Hon'ble Supreme Court has held that

absence from duty of a police constable on several

occasions uas wrongly held by the High Court to be not

such a grave misconduct as to warrant remouai«' In t^P

present case, the absence is no doubt on a single occasior

but that absence stretches for over 6 months from 16o'11,9

to 22-^l5'|94 and hence the ratio of that ruling is squarely

applicable. Hence this ground also failsf^

10«^ It has next been contended that the appellaiie

authority-'s order does not deal with applicant's defence.'

This argument is also without merit becau^ applicant's

contention has been disc^udsed by the appellaip

^  authority in his order dated 1 TiflO

1 It is therefore abundantly clear that the OA

warrants no judicial interference',' and the rulings

relied upon by applicant's counsel Shri Shyam Babu','

including 1987 (2)SCC 107; 198 9(7) SIR 350; and 1 905(3)

SLR 26 which wgre handed down in the particular facts

and circumstances of those cases do not advance

applicant's claim in the facts and circumstances of this

particular (sase-^l

12.^ Before parting with this case^ we may note

that the ,di sciplinary authority by his impugned order

dated 24,^12;'96 has directed that the period of absence

be treated as leave uithout pay, and applying the ratio

of the Hon'ble Supreme Court's ruling by a 2 Budge Bench

in State of Punjab \/s.' Bakshish Singh I998 (8)scc 222 it
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could be argued that as the period,of ab^ncs has

been regularised by grant of leauoj' no penalty could

be imposed'! Houe\/er the Delhi High Court in its order

dated 18^|4'!20G0 in Dy .'Commissioner of Police Vs.

Constable Karan Singh CUP 130^ 488 3/99 has held that the

aforesaid judgment of the Hon*ble Supreme Court in

Bakshish Singh *s case (supra) is per in curium and

does not ov/er rule or differentiate the earlier

3 Budges' Bench judgment of the Hon'ble Suprane Court in

State of n.P. In Harihar Qopal 1 969 SLR 27 4 in as much

as the regularisation of the absence period as leave

without pay is only for the purpose of maintaining a

correct record of seruice and does not interfere uith

or obliterate the penalty of removal from serwicev'i

Various Benches of the Tribunal have folloued the Delhi

High Courtis order dated 18,^o%000 in Karan Singh's

case (supra) In this connection',' ue note that the

Hon'ble Supreme Court by i ts order dated 18«^9o'^000

in SLp(c) No .h 4778/200 0 arising out of CUP No.'87 6/99

Raan Singh Vs.' UOI & Ors. has ordered issue of notice

on the apparent rconflict of decisions between B^shish

Singh's case (supra) and HSrihar Gopal's case (supra),

but final decision on the same has not been shown to

US'!

is.'' In the result thie OA warrants no interference,'

It is disnissed.^ No costs.'"

( DR.A'^VEDAVALLI )
MEflBER (0)

(s.r,a6ige^)
VICE chairman (a).

/ug/


