
Central Administrative Tribunal. Prineipal Deneh

Original Annl ieat ion No.2400 of 1??8

vv ith

Q  Original APDlioation Nq.—20&Q/99

New Dcllii , this the of December, 2000

Ilon'ble Mr.Kuldip Singh, Member (J)
Ilon'ble Mr.M.P. Singh, Member(A)

U.C. Mishra

S/o Late Shri R.B. Mishra
Superintending Engineer,
Appropriate Authority
0th Floor, B-Wing, Janpath Bhawan,
Janpath, New Belhi-110 001. , - Applicant

(By Advocate - Applicant in person)

Versus

Union of India tlirough

1. Secretary,

Ministry of Urban Affairs &.
Employment,
Nirman Bhawan,

New Delhi-110 Oil.

2. See r c t a r y,
Union Public Service Gofumission,
Dholpur House,,
Shahjahari Road,
New Delhi-llO Oil. - Respondents

(By Advocate - Shri K.R. Saohdeva)

ORDER

Bv non-ble Mr.Knldip Singh.Member(J)

By this common order we will decide two OAs

bearing No.2400/08 and 2000/00 filed by the applicant

challenging the select list for promotion to the post

of Chief Engineer (Civil) for the years 1005-00 (OA No.

2000/00) and 1005-07 (OA No.2400/08) inspite of the

fact that many of the juniors in the jscniority list of-

fceder grade of Superintending Engineer (Civil) have

been included in the panel but the applicant s nafnc

was' not included for promotion to the post of Chief

Eng i nee r (C i v i 1)

Kas,

v.. •



2. The applicant now alleges that non-inclusion

for profi3(jtlon to the post of Chief. Engineer (Civil) is

illegal, irregular and certain irregularities have been

committed by the' DFC proceedings licld for cmpunclment

for both these years. The applicant alsV) claims that

he has unblemished record inasmuoli as no adverse entry

of ACR was ever conveyed to him, so his non-inclusion

is illegal.

3. The applicant also claims that he had been

posted to North Eastern Region (hereinafter referred-

to NER) and as per the. DOP&T instructions a caiididat.e

who had posting in the NER during the period of his

consideration, he .has to be given an advantage for his

posting in the NER. Besides that lie lias also pleaded

tliat as per the provisions of the Recruitment Rules

the DPC is reciuircd to take into consideration the

previous 8 years' ACRS aiid if for aiiy period no ACR

has been wi'itten, then the DPC can go furtlier to sec

the ACRs beyond 8 years so that the DPC may consider 8

years period and if a person has not worked in the

feeder post in that event the DPC can go to look into

the ACRs of tlic candidate even if lie has worked at a

lower post.

further claims that in all 6. 1,''2 year of

-ACRs were available and only 5 of them were considci'cd

because others were only partly written and for this

purpose. he has relied on para 5.2.1(c) of DOPT

instructions on holding of DPC. He further claims

that his 5 years ACRs were considered odt of 8 years
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as stated by him 1" f''"

outstandlag reports as wc 11, so he shod Id have bee,,
,„-,„sldered since those periods had not been oonsidcred

so he has been lllcsally and ai-bltrarHy Ignored tor
be i ng cmpanc i1cd.

5  In . the grounds to challenge his

non-empanelmcnt. the applicant has submitted that the

Government is barred by the principles of promissory

estoppel by not giving wcightagc in cadre pjumutiun

due to NER tenure and the Government had issued these

instructions that added wcightagc is given to the

posting in the NER and the same has not been done, so

U  - on that aoeount the Government has violated the

principles of promissory estoppel and tiius the

applicant has been oonsidcred equally with those

officers under the zone of consideration who had not

undergone a tenure in the Nr.R.

5_ The applicant has also pleaded that since he-

has never been conveyed any adverse remarks, so he

cannot be deprived of promotion even if he had

attained any report below the bench mark and for this

purpose he has a'lso relied upon a Judgment of - the

Allahabad Bench in OA No. 1837/04 - Dual Krishna Vs.

U.O.I wherein it has been held that "a good or avcragc

grading though per se not adverse would assume the

character of adverse remarks in the eontcxt of the

requirement of 'very good' bench mark to qualify for

empanel ment for promotion to J.AG and above". He also

claims tliat lie liad earliej' also filed an Ok bearing

No 1004/96 and the directions given in that order has

L
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not 'been obeyed since the interim order was passed

therein and the promotion order had been issued in

^ violation of the same. Doth the above OAs oontained
/  /

a 1 mo 31 t li e s a me picas.

7  The respondents while contesting both the

OAs have stated that the post of Chief Engineer (Civil)

is a selection post which .is filled by promotion from

the grade of Superintending Engineers with S years

regular service and the applicant, who fulfils the

eligibility criteria for promotion, had been considered

for promotion to the post of ,Chief Engineer (Civil) by

the DPC held on I./C.O. IDQS and further DPCs on

17 12. 1907 and 17.9.98, but based on the assess/iicnt of

service record he has failed to obtain the minimum

prescribed bench mark of "very good' for promotion to

the post of Chief Engineer (Civi l) and conscciucnt ly

his name could not be included in the panel. His

juniors with better service record have been

empanelled and promoted as Chief Engineer. It is

denied that the DPC had committed any irregularity in

making assessment of service record.

S, They have further stated that earlier also

^  applicant had approached this TriWa'hal on the same

gi'ound that his posting at NER has not been considered

and ACRs had not been considered vide OA No.1904/9d

which was disposed of with certain dii'cctions.

Consequent to that, a, review DPC was held and due

wcightage of posting at Arunachal Pradesh as SE

(Civil) from 1S.S.9& to 31.12.1998 was given. The

review Departmental Promotion Committee still did not
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rcoonimcnd the name of the applicant for promotion to

the post of Chief Engineer (Civil) and again the

^ appl icant has approaehed this Tribunal on the same-
ground.

q  It is further pleaded that the DPC held in

UPSC on different dates aiid the Review DPC had

reconsidered the ease of the. applieant on the basis of

the extent rules and instructions on tlie fnatter and

the applicant has no ease at all to approach, this

Tribunal. hence the OAs liave no merits and the same

B rVs lo V>c f'l i sftii Bscci.

10. We have heard the applicant in person and

Shri K.R.Saehdeva. learned counsel for the

respondents.

11. The applicant, who argued in person, has

only two grounds to argue. ~ First of all his period of

posting at the NER had not been considered and

secondly the ACRsfor the broken period has not been

properly taken into consideration and as such oomplete

8 . years ACRs were not placed before tlie DPC and same-

had not been considered.

12. In i-eply to tliis respoi'idents have submitted

that since the DPC was fully ii'iformed about the

posting of the applicant in the NER aS well as the

instructions of the Government of India regarding due

weightagc to be given to a candidate whu had a posting

in tlic NCR ai"id DPC is itself a master of the

proceedings to be conducted by tlicm and DPC has, in
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fact. ooaaidcrcd all the documents and the
lustruotlons placed before them including the fact
regarding the posting of the applicant in the NCR.
Similarly the DFC was also provided the relevant a
years ACRs of the applicant and the DPC is within itb
right . to assess the performance of a candidate and
give its own grading as per the DOP&T's instructions
Itself. so it was pleaded that no illegality or

irregularity has been committed by the DPC.

Besides that Shri Saclidcva. Cuunsci

appearing for the respondents has submitted that as fai

as the second prayer in OA 2060/90 is eoneerncd the

V' applicant therein has prayed that he be declared fit

for promotion by holdNing a fresh Review DPC and may bo

as s i g n(: d app r.op r i a t e s e n i o r i t y be t w ce n a h i i D.. .

Goyal and Shri :J.L. Ehusu which means that the

application is barred by non-joinder of those parties

over which the applicant is claiming seniority.

f4 After hearing the rival contention of the

parties we had also called for the DPC records as

rcQuested by the applicant himself and have gone-

through .the- DPC records also. At the- outset we- may

mention that tlic applicant in OA 1904/06 han earlier

addressed his grievance against liis non-inclusion in

the- select list of 1995 for promotio/n from the- post of

Super intending Engineer to that of Chief Engineer. In

that OA also the- applicant, had claimed, that his

posting in NER was not (..-uns ide red and he liad also

claimed that his ACRs for ful l B years were not

considered. In that case- also the- Tribunal had found
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that since propcf 8 years ACRs had not been oonsidcred

so that is 'why the OA was allowed and the Tribunal had

)  directed the respondents to constitute a review DPC

and a spec if to direction was given that full 8 years

ACR of the applicant be considered.

18. In oomplianoe with the said directions, a

review DPC was constituted. We have also gone through

the record of the review DPC and we find that the

directions given in OA No.1904/96 has been fully

complied with and the DPC note suggest that the DPC

was informed about tlie posting of the appl icant in the

NER and the chart rcgai-diiig ACRs also sliow that the

-ACRs had been fully furnished to tljc DPC. So we find

on that ground the applicant cannot have any grievance

that his case has not been considered in consonance

with the directions given by this Tribunal in tlie

earlier OA as well as in consonance: with the-

instructions of the DOP&T with regard to the holding

of the DPC. We have also gone through l;he DPC

conducted for the subse.-eiuent years and the DPC note

suggest that all the material having been made

available to the DPC for consideration ajid the DPC

afte.-r cons i ele rat ion had found that the applicant lias

^  not bc'cn able tu make tlie bench ^rk so tlic applicant

was not inofueled in the panel.

i'^est ground of tlic appl icant is that in

accordance with the law laid down by the Allahabad
)

Dcncl) of the CAT, a person who has not attained the

i emarks of the .ACR after tlie be:!ich mark, was entitled

to be conveyed the ACR remarks and non-communication
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of thoac ACRs is bad in law since the remarks whiuh

arc below the bench mark arc to be treated as adverse

remarks as a candidate cannot get his promotion since

li i a r c p o r t a a r c b e 1 o w 111 c b e n c h mark.

regards the remarks recorded in the ACRs

is concerned, the counsel for the respondents

submitted that he has not challenged any of the ACRs

since according to the applicant himself the same were
(

not communicated nor the applicant had alltrged aiiy

bias against tlic Reporting Officer and it is only the,

DPC who have seen the overall performance of the

applicant on the basis of not only the remarks but

v..' after going through the entire .ACRs, have assessed the

ufficcr upto a particular grade and -found that the

appl icant had not been able to reach the bench mark

and s i tice it was the assc^sisnir^iit of tm.; DkC, ao the.

same was not communicated to tlic applicant.

18. We have also gone through the judgment

relied upon by the applicant and we find that in that

case the Tribuiial at Allahabad Bench had made certaiii

observations regarding the. writing of the ACRs itself

by the superior officer but in thescyO.As the applicant
y- '

has not alleged any bias against his reporting officer

nor aiiy adverse report had becui communicated to liim.

We have also gone though the ACRs andjin most of the

ACRs' the applicant liad cither bet.-Ji graded as 'very

good' or good' and the applioaiit was liot entitled l.o

be communicated these reports as per' the extent

rules. •
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Moreover, t)K: DPC, i ii case of the uppl ica!;.t

Q  oonai Steel of hi g h o f f 11 .• i a I s ' " an d U F S C w a s a I s o
assoe j atf.'d in hPC. Afid as per i ns I i uet i r.-ns, DPC

itself was to grade an (,iff ieial for tlie purpose

pj taoot iou oy assessi ug the* <)V'era.l I i^vM'f or'niauu.'!"; of

oaiididato. DFC was riot to go rnt.'icly by tlie A.CRs

7 at.tier DPC i c s e' i f was e'oji!p*i.'tr.'iit. tr? graih* aii off i'"*'"*r

outstanding' , 'very good ' or 'good ' by assessijtg the

'^V'";ral). perf orfiianee of the offici. r i rrc.speet i ve of the

grading rcoorded .in ACR. As sue)!, the rul ing relied
y

upon by the applicant is of no avail to hi.'n. Rcooid

also shows that DPC had adhered to ail the rules and

i nst ruot ions on the subjce-t.

■ ■ Since ttic DPC liad arrived at a grading of

/• their own after going through the ACRs and assessing

■ ■ ■ pel'forfiianee uf eaeli candidate and as the DPC was

,  not bound by the grading rcoordeii in the .ACR, the DFC

had assessed the applicant on the basis of the ovcra1 I

0  ; pei forniant.'e, so we are of the ooiis idercii vi t.uv that the
-  1 ' I

*• . . non-oommunioatlon of the good ACRs to the applicant do

'■ lint vitiate the DPC proceedings and the ruling cited
applicant do not apply to the present facts of

' , the case.

viiuv of the. above, we are of the

oonsidcrcd opinion that the OAs have no merits and

.  " saiiic are accordingly dismissed. No costs.

^  copy of this order lie piaeed in OA
p . Nos. 2400/90 and 2060/99.

^

member^a/T' ' ■ ' .; -
Rakesh: CoiPsltaf

Cen,r,l Ad»u,i,....i.c Tribonal
Pe.,. . . .

yaridkot Hcwe-e.
Copernicus Marg.

.  . — ri»iVii ! (1*001


