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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BEMNCH

0. A. No. 194 of 1999

¥, New Delhil this the §4L day of Mavy, 1999 ?7
| HON BLE MR. K. MUTHUKUMAR, MEMBER (A)

Shri M.D. Galkwad

s/o Shri Savia Ram Gaikwad

R/o 178-C, Mayur Vihar, Phase-171,

Delni. . Applicant

shiri R. verkatramani, senior Counsel with Shri S.Y. Khan,
counsel for the applicant.

Versus
Union of India through

1. Secretary, ‘ :
Ministry of Information & Rroadcasting,
Shastrl Bhawan,
Dr. Rajendra prasad Road,
New Delhil.

™3

Director General

A1) India Radio,

Prasar Bharatl

{Broadcasting Corporation of Indial,

Dte. General: All India Radio,

Akashvani Bhawan,

New Delhi. . . .Respondents

shri. R.P. Aggarwal with Shri Rajinder Nischal, Counsel
for respondent No.l.

Shiri M.K. Guptsa, Counsel for respondent No.Z.

ORDER

The transfer of the applicant who is & Deputy
Direotor General under the respondent No.Z to Calcutta 1is
ander challenge in this application. By an interim order of
the Tribunal dated 11.2.,99, the respondents were directed to
consider the represehtation of the applicant through
respondent No.l and a period of 4 weeks was allowed and the
applicant was allowed to function in his post which he was
hoiding prior to the impugned order. Subsequently, on
16.3.99, the'f@spondents repor ted that rebr@sentation ot the

~applicant had been diépoged of. fhe learned Senilor counsel

For the applicant submitted that the representation had not
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heen disposed of meaningfully taking . into account the
i:?rments made in the OA as well as the orders of the
Tribunal with regard to the applicant, as directed by the
Tribunal. It was, therefore, decided that the matter could
he decided and disbosed of after the pl@adingg are completed.

Thereatter, the parties were heard on 8.4.99.

2. The main thrust of the applicant s case 1s that

the impugned order of transfer is beyond the competence of
the second respondent inasmuch as no tranéfer of the existing
employees of the All India Radio and Doordarshan have been
effected in terms of Section 11 of Prasar Bharati Act, 1990
which came inte force on 15.9.97 i.e. the appointed day as
notified by the Central Government. Applicant contends that
besides the fact that no action of trﬁnsfer of emplovyees to
the Corporation, 1i.e., Broadcasting Corporation of India has
been lssued in terms of Section 11 of the aforesaid Act, the
respondent No.Z has not been delegated with any specific
power for transferring the applicant who is a member of an
organized Central Government Service, namely, the Indian
Broadcasting Service. It is stated that the respondent No.2
who 1s also Chief Executive 6f the Prasar Bharatl had passed
the impugned order in his capacity as Chilef Executive of the
sald Prasar Bharati and he had no jﬁrisdiction to pass such
an order. The applicant alseo relies on Ministry of Law's
comments as extracted in the order passed in OA 1802/98 dated
30.10.98 as well as in the ofder of the Chandigarh Bench 0A
528/Ch/1998 dated 22.7.98 which also relied on the provisions
of Section 11 of the Act granting interim stay of the
Qp@ration of the order passed by the Director General of

Prasar Bharati.
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i;/ The learned Senior Counsel arguing for the
applicant made @ a fervent plea that the action of the second
reszpondent was totally arbitrary. ;e, however, submits that
the utter lack of jurisdiction and éompetenoy of the second
respondent 1s what 1s material in deciding this application.
He, however, submitted that the arbitrariness of the
respondents will be c¢lear from the facts that the post of
Deputy Director General, Calcutta which had been abolished
for number of vyears was hurriedly revived by respondent No, 1
by thelr order dated 28.1.1999 although the applicant’s
transfer to the aforesaid post was passed by the impugned
order dated 25.1.99 when there was no such post in existence
on that davy. The learned Senior Counsel also»submitted that
desbite the fact that the apblioant had almost reached the 58
years of age, the respondents have transferred him and this
was against the general policy of not transferring people
within 2 years of their retirement. 'He also contends that
the action of respondent No.2 has been motivated by mala fide
considerati;n. He refers to the decision in Prem Chand Vs.
U.O;I., 1996 (2) ATC 96 para 5. The learned Senior counsel
also referred to the deml official letter written by
Additional Secretary under respondent No.2 and which has been
referred to as Annexure R-2 to the oounter—feply of the
respondents, He submitted that this demi official letter
does nof purport to be a delegation to the Chief Executive
Dfficer of Prasar Bharati under any provisions of Prasar
Bharati Act, 1990. This, . at best, could be internal
communication which does not confer any power on the second

respondent nor does 1t establish his competence to issue such

L\/in order. Where an officer as in the case of the applicant




hii?s the cadre post as he belongs to the Organised. Service
and the post in question continues to be within the cadre,
the appropriate authority for ordering transtfer will be only
the cadre controlling authority and the Chief Executive
Officer of the Prasar Bharati cannot have any authority to
transfer cadre officer from one cadire post to another. The
learned Senior counsel, therefore,‘argued that there 13 &
fundamental lack of Jurisdiction on the part of respondent
No.?2 to pass the impugned order and, therefore, it is clearly
i1legal. He further asserted that in terms of Section 172 of
the Act, the Central Government had not seized to pertorm any
functions under the aforesaid section ‘and the functions

outlined therein under Section 12 continued to be performed

only by the Central Government and only when Central

Government ceases to perform such functions, it would be
appronriate for the Central Government to transf@f its
officers to the Corporation. By this, the_ learned Senior
counsel aruged that the applicant continued to be an officer

under the Central Government for all purposes.

4. The régpondents have filed separate replies. In
the reply, respondent . No.1 strongly relies on demi official
letter dated 14.1.1999 referred to earlier. It 1is stated
that it has been decided by the Government that the placement
decision of such Government employeés would be left to the
Chief Executive Officer of Prasar Bharatl who would have to
move such an officer internally when the cadre posts are
operated and by the specific demi official letter dated

14,1.99 (Supra)l, the respondent had specifically authorised

\A/jﬁ@ Chief Executive Officer to transfer all of the Prasar
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Bﬁf;ati officers which includes the applicant. Therefore, Y?Y
thé learned counsel appearing for respondent No.1 argued that
the letter of 14.1.99 was sufficient for the purpese  of
empowering the Chief Executive Officer of Prasar Bharati to
make internal transfers in the exigencies of service. In the
reply filed by respondent No.2 it is stated that the transfer
of the applicant was necessary because he was an experienced
officer and the North Eastern Zone was without a senior
officer of the leyel of Deputy Director General. It is also
submitted on behalf of respondent No.2 that the transfer of
applicant from his present post under Section 11 of the Act
was entirely different from the internal transfer as in the
present case, It is further stated:that the post of Deputy
Director General, Eastern Region was not abolished and the
administrative necessity to streamline the administrative work
in the station/offices of All India Radio and Doordarshan
continues to exist in- thaf zona, The respondent No.2 has
denied any allegation of mala fide or arbitrariness in the
transfer of the -applicant. The respondent No.2, who is the
VI officer who has issued the impugnhed order, has submitted that
the applicant had levelled false charges without annexing any
documents to substantiate them and these allegations were
totally an afterthought as there was no men%ion of these in
his representation. - The respondent No.,?Z has also submitted
that the applicant has cleverly tried to pléoe the answering
respondent in an indefensible position. If the allegations
are contested, he can claim that the transfer was ordered in
a revengeful spirit and if they are ignored he can state that
the allegations are true. The respondent No.?2 has strongly

\ﬁ//genied the allegations of punitive action against the
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applicant on account of some differences in official matters.

5. ' >I have heard the learned counsel for the parties

and have also carefully perused the record.

5. . It is a common knowledge that although the
Prgsar Bharati (Broadoa§ting‘ Corporation of Iﬁdia) Act
(hereinafter referred to as -Aot) passed in 1990 it had a
chequered career and it finally came into Fforce only by the
notification dated 15.9.97 by the Gazetted Notification of
that date as provided in the Act. In terms of Section 3(4)
of the Act, the superintendence, management and direction of

the affairs of the. Corporation vest in the Frasar Bharati

Board, constituted under Section 3(5). No material 1s placed

on record nor is there any avermeant to the effect that such
a Board has been constituted. VIhe Executive Member of the
Board when constituted shall be the Chief Examined of the
Corporation. It appears'thét~during4the transition period, the
respondent No., 1 .hag appointed respondent No.2 as Chief
Executive Officer pehding- the constitution of the Roard.
Even after the Act had come into'foree the transfer of the
servioe of the existing employees of the Central Government
to the Broadcasting Corporation (Prasar Bharati) had not béen
given effect to by an order as provided under Section 11 (1)
of the Act. The mroviso to  the aforesald section also
enjoins on the Central Governhent that no order of transfer
of an officer or other employee. to the Corporation can be
made if tne offioer emplovyee concerned intimates his
intention of'not. becoming an employee of the Corporation and

it is also made clear in the aforesaid section that these

e e e e e e e e e e G




pre#i%ions apply to all the Membeérs of;the Indian Information

Service, Central -Secretariat Service o any other service.

'It is not the case of the respondents that action has been

taken in respect of the existing emplovees of the Corporation
including the applicant for their transter to the Corporation

in the aforesaid section of the ‘Act. This would imply that

- the applicant continues to be an employee of the Central
‘Government and also belongs to the cadre of service of Indian

Broadcasting (Programmer) Service and hold$ the post of

Deputy Director General. It appears that even the Chief
Executive Officer has not been formally'transferrea to  the

Corporation under this provision.

7. The respondents place main reliance on the demi
official letter of the Addiﬁional Sécretary dated 14.1.99
(Supra) to contend that the Chief Executive Officer of the
Prasar Bharati has been given the necessary power to take
sultable placement decision in respect of any Government

emplovee, Para 2 of the aforesaid letter reads as follows: -

Z. It has been decifled that
whenever the services of a Government employee
are placed at the disposal of the Prasar
Bharati, the placement decision would bhe left

to the CEOQ, Prasar Bharati, and accordingly
Prasar Bharati would have the freedom to move
such an officer internally whenever and
wherever they please. This decision would
apply to all cadres ard such persons -can he
posted by Prasar Bharati within the

organisation wherever the cadre posts are
operated, I hope this clarification would
serve the purpose of meeting the administrative
requirements of Prasar Rharati in any
slituation”,

8. Although the Act had come  into force the

XJV;SSDOHdents have not placed on record any order or
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liyification placing the $ervioes of the

Government employees at the disposal of the Prasar Bharati.
Therefore, it cannot be sald that the employees working in
Prasar Bharati had become employees of the Prasar BRharati
Corporation. Therefore, the contentioﬁ of the applicant that
he continues to be under the Central Government sérvice has
to be accepted and in . the absence -of any order or
notification placing the services of the applicant at the
disposal of Prasar’ Bharati, his placement within the Prasar
Bharati would not arise, However,‘it is fairly clear -that
despite the fact that the Act  had come into force in
Septemher, 1997 consequential  orders under Section 11
relating to tﬁ& transfer of existing employees had not been
issued, and this may be due to various difficulties. It is
provided under Section 35 of the aforesaid Act that if any
difficulty arises in giving effecf to any provision of this
Act, the Central Government may by order published in  the
official Gazette make such provisions not inconsistent with
the provisions of the Act tor removal of such difficulties.
No such ndtification in the official Gazette in relation to
any difficulties éxperienoed in implementing Section 11 of
the Act appears to héve been published. Be that as it may,
it is also common Knowledge that the legislation relating to
Prasar Bharati itself has ‘been under consideration for
amendment. In  the light of these facts, the applicant who
continues to be a Government servént and as member of the

organised service, is by the impugned order transferred to

QL/Enother cadre post.

Dt




3;/ TranstTer is only an incidence of service and can
be made by any authority competent to make such transfer. As
far as the impugned order is concerned, this has been made by
the Director General of Doordarshan who is also stated to be
Chief Executive Officer of the Prasar Bharati. The applicant
has not shown any rule or order in which the authorities are
specified for transfer of officers at various levels within
the cadre. The fact remains that the Director General,
Doordarshan continues to be 'Head of the Department of
Doordarshan, as it is stated that fhe Central Government has
not ceased to perform any function under Section 12
notwithstanding the fact that the Prasar Rharati Act had come
into force. In the view of this matter, therefore, the
Director General as Head of the Department has the power to
make suitable posting of office}s including the officers of

.the level of Deputy Director General within the organisatiomn.

10. The next question is about the traﬁsfer to a
non—-existing post as éhe post in question was deemed to have
been abolished some years ago. This, in my view, 1s rather
too technical inasmuch as the Ministry of Inforhation and had
issued orders for revival of the post and the vposts have

become available for officers to join such post.

1. S Another question is whether the transfer can be
considered to be in public interest and whether there has
been any arﬁitrariness or mala fide in such transfer. It is
stated by the respondents that although the work relating to
the East Zone had been looked after by & senior time scale

gvsfficer foir long, 1t was felt in the administrative interest




.10,

thifjthe work $hould pe supervised by a senlor level officer
of éhe rank of Deputy Director-General. It cannot,
thereforé, be '$aid that the decision to operate the posting
or to post an officer in that post oén be said to be
arpltrary. There 1s no material on record to suggest that
there is no administrative interest or exigency. Just
because the work was supervised by a Senior Time Scale
Officer hitherto, would‘ not by itself negate the
administrative exigency/public interest if perceived by the
respondents and courts/tribunals cannot hold that there is no
public interest in such a situation. As regards the nosting
of the present‘abblicant to the saild post, although reference
is madé to some differences between applicant and respondent
Ne.Z, no mala filde of the respondent No.2 has been taken as a
ground in this application. Besides, respondent No.2 has not
been personally impleaded also. There is no material on
record to indicate that there has been any colourable
exerclise of powdr against the applicant in ordering his
transfer. Even 1if the applicant has been appointed by the
President under the rules appiicable to him as he was a
‘officer of Group A" category, the power of transfer can be
exercised by the Head of the Department as in the present
case. There is no law or rule which prohibits such a power
from being exercised, The fact that the Ministry had
considered this aquestion and Jeft it to CEO  Prasar
Bharati/DG, Doordarshan to make poétings within the Prasar
Bharati would go to show that there was no arbitrariness in
the impugned order. There is no material on record to show
that the CEO/Prasar Bharati has been entrusted with separate

Lui?wers under the Act, and that the power of transfer of
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senior level officers is one among them.

12, The - learned Senior counsel referred to proviso

to Section 11 of the Act and submitted that the proviso

should be oonsidered in relation to the principal matter to

which it stood as a proviso and he Eeferred to page 155 of
the Book on Principles of Statutory Interpretation by G.P.
Singh Third Edition which refers to the observation of their
Lordships of the Apex Court in Dwarka Prasad vs. Dwarka Das
Saraft, AIR 1975 g 1758 and Ram Narain Sons (td,. Vs,
Assistant Commissioner of Sales Tax, AIR 1955 SC 765 at page
769 etc. There 1s no dispute in regard to this point of the
learned Senior counsel, As stated earlier, no order under
Section 11 has been'passed in regard to the transfer of the
officers to the Corporation and, therefore, as stated in the
earlier part of this order, the applicant is to he held to pe
under the Government service still and not under the service
of the Corporation. The leafned Senior boungel, howaever,
referred to the letter of 14.1.99 to stréss the point that
this letter cannot be construed to have legal validity in
respect of the powers alleged to have been delegated to the
Chief Executive Officer of the Prasar Bharati. He refers to
the decision in Naraindas Indurkhya vs. The State of Madhvya
Pradesh and Others, AIR 1874 sc 1232, 1 have seen the
decision in this case. The facts angd circumstances in this
Case are not parimateria with the present case. In that case
the power of the Board in prescribing the Text Boka on
languages was held to be outside the Jurisdiction and was
held to be ultra vVires and the said notifioation was held to

be ineffective and it was . held that the Board was not
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delegated with the power in terms of'the statute creating the
~ .
Boérd. In the present case since the applicant continues to
be under the Government service and has not been formally
transferred to the Prasar Rharati Corporation in terms of
Section t1, ﬁhe decision of the Gove?nment in authorising the
Chief Executive Officer of fhe Corporation, who himself had
not been transferred to the Corporation and continued to be
the Head of the Department and aoting as a Chief Executive
Officer also cannot be said to be illegal or violative of ary

provisions of the statute.

13, The respondents had rightly referred to the oft

relied decisions in Union of India and Others Vs. S.L.

~Abbas, 1993 (4) SscC 357, Union of India Vs. S. Vardana Rao,

1986(4) SCC page 131 and State of M.P. Vs. §S.S. Kourav,

1995(3) SCC page 270. It is not hecessary te dilate on these

decisions since it is held in the present case that there has

been no discrimination or arbitrariness or the transfer was
motivated by extraneous consideration or there was no
colourable exercise of power. Besides, it has also been held
that the transfer has not been made as a punitive measure and
1t cannot be said that in the circumstances of the case that
no public interest has been served by ordering the transfer

of the applicant.

14, It i

n

also necessary at this.stage to refer to
the other contention of the applicant that he was transferred
within 2 vears of his retirement. On  behalf of the
respondents it is’ stated that the applicant is the

senlor-most Deputy Director-General and it is felt by the

%




respondents that the Eastern Region will be served better if
-

this is supervised by the senior-most Deputy
Director-General. The relative importance for officers
assigned to serve in this region - is a matter of

administrative discretion and the Courts and Tribunals cannot
interfered with and it has to be accepted that the respondent
No.Z would have taken into consideration all the relevant
factors before taking decision in this matter including the
fact that the applicant is within 2 vears of his retirement,
Although the applicant has not produced any rule or guideline
in this behalf, 1t cannot be held that even if such a
guideline 1s inforce, it <confers any vested right to the

applicant to content that the transfer is illegal.

15, In the conspectus of the above discussion, I do

not find any merit in  this application. The application,

therefore, fails and is accordingly dismissed. There shall

/

(K. MUTHUKUMAR)
MEMBER (A)

be no order as to costs,

Rakesh




